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VOLUME | 
ALTERED PAPER 


$81. Duty of drawer in preparing check. 

Montana (1975) Bank was not liable for 
cashing check on which amount had been 
increased where maker negligently al- 
lowed another to fill out check in such a 
manner that amount could be changed. 
The maker signed the check which was 
filled out by a salesman with her permis- 
sion, even though she noticed that the 
figures were written so far to the right- 
hand side that there was ample space to 
add other figures and the words were 
written so closely to the word “Dollars” 
as to leave room for other words. In addi- 
tion, she signed the check without requir- 
ing that the payee’s name be inserted. 
Plaintiff, husband of the maker and owner 
of the account was found to be negligent 
because he knew of his wife’s habit of 
allowing others to fill out checks. It was 
the negligence of plaintiff and his wife 
and not the bank’s action in cashing the 
check which was the proximate cause of 
the loss. Williams v. Montana Nat'l Bank 
of Bozeman, 534 P.2d 1247, 93 B.L.J. 93. 


ANTEDATED AND POSTDATED 
INSTRUMENTS 


§92. Purchaser a holder in due course. 

Texas (1975) The fact that a check on 
which the maker stopped payment was 
postdated did not prevent the collecting 
bank from being a holder in due course 
where it had no knowledge of any de- 
fense against the payee. Negotiability is 
not affected by postdating a check, nor 
does knowledge that it is postdated, in 
itself, give the purchaser notice of a de- 
fense or claim. (U.C.C. §§ 3-114(a), 
3-304(d).) Here, the bank, by allowing 
the payee to withdraw funds before the 
check was collected, extended credit and 
obtained a security interest in the check 


1976 DIGEST INDEX 


to that extent. Thus, the bank had given 
value and met all the other requirements 
of a holder in due course. (U.C.C. §§ 
4-208, 4-209.) The bank’s knowledge that 
the check was postdated did not impose 
a duty on it to make an investigation as to 
defenses the maker had against the payee. 
First Nat'l Bank of Trinity v. McKay, Tex. 
Civ. App., 521 S.W.2d 661, 93 B.L.J. 93. 


ATTACHMENT, GARNISHMENT, 
AND EXECUTION 


$100. Priorities between different parties. 
Arizona (1975) Prejudgment writs of gar- 
nishment served on garnishee by appel- 
lees were superior to postjudgment writ 
of garnishment served by appellant even 
though the statute permitting prejudg- 
ment writs was later held unconstitu- 
tional. In 1971, at the time of the service 
of appellees’ writs, the Arizona appellate 
courts had expressly considered the ques- 
tion of the constitutionality of prejudg- 
ment writs of garnishment not involving 
wages and had held them to be constitu- 
tional. A subsequent holding that the 
writs were unconstitutional did not, in 
and of itself, affect the rights of the parties 
to this appeal and could not be given 
retroactive affect so as to interfere with 
vested priority rights, particularly where 
the party now complaining of unconstitu- 
tionality was not the party whose rights 
were allegedly transgressed. Turf Irriga- 
tion & Waterworks Supply v. Mountain 
States Tel. & Tel. Co., Ariz. App., 540 
P.2d 156, 93 B.L.J. 359. 


Texas (1975) Where a purchaser of prop- 
erty from first auction company had given 
it a check which was subsequently dis- 
honored for insufficient funds, and upon 
the impending dishonor but before the 
check was actually returned unpaid, the 
purchaser and the company entered into 
a security agreement covering the prop- 
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erty sold. In the meantime the property 
had been transferred by the purchaser to 
a second auction company for resale. 
Where, before the security agreement was 
executed, a bank-creditor attached the 
property by a writ of garnishment, the 
bank-creditor’s lien was superior to the 
security interests of the first auction com- 
pany. Ranchers & Farmers Livestock Auc- 
tion Co. v. First State Bank, Tex. Civ. 
App., 531 S.W.2d 167, 93 B.L.J. 726. 


$104.5. Constitutionality of garnishment 
statutes. 

U.S. District Court, E.D. Florida (1975) 
Where Florida’s prejudgment garnishment 
statute provided for issuance of a writ of 
garnishment on the unsworn motion of the 
plaintiff or his attorney without any prior 
notice to the debtor or a prior hearing, 
it was unconstitutional as violative of the 
due process clause of the Fourteenth 
Amendment. That debtor could move to 
dissolve the writ without posting a bond 
did not save the statute from being void. 
(Fla. Stat. Ann. §§ 77.031, 77.04, 77.06. ) 
Bunton v. First Nat'l Bank of Tampa, 394 
F. Supp. 793, 93 B.L.J. 227. 


U.S. District Court, M.D. North Carolina 
(1975) Where statute permitting prejudg- 
ment attachment of property without 
notice or hearing protected legitimate in- 
terests of the creditor in narrowly defined 
situations in which the absence of such a 
remedy would have substantially delete- 
rious effects on the creditor, it was not 
unconstitutional and did not deprive the 
debtor of his property without due process 
of law. Hutchison v. Bank of N.C., 392 
F. Supp. 888, 93 B.L.J. 88. 


$104.6. Garnishment procedure. 

Arizona (1976 Default judgment entered 
against defendant was void where the 
writ of garnishment directing the sheriff 
to summon the defendant contained no 
summons or any notification to defendant 


that if it failed to answer, judgment by 
default would be entered. International 
Glass & Mirror, Inc. v. Banco Ganadero 
y Agricola, S.A., Ariz. App., 545 P.2d 452, 
93 B.L.J. 846. 


Washington (1975) A secured creditor 
who resorted to self-help in repossessing 
the secured property, and then sought a 
judicial determination of his right to fore- 
close, was not liable to the debtor for the 
loss of use of the secured property during 
the pendency of the action. Borg-Warner 
Acceptance Corp. v. Scott, 543 P.2d 638, 
93 B.L.J. 607. 


ATTORNEY’S FEES 


§111. Recovery of attorney's fees. 

U.S. District Court, M.D. Louisiana (1975) 
Where promissory note stipulated for at- 
torney’s fees of 10 percent to be paid by 
the maker in the event of his default, the 
bank did not have to show a “necessity” 
for employing an attorney. Morrow v. 
American Bank & Trust Co., 397 F. Supp. 
803, 93 B.L.J. 357. 


Maryland (1976) Bank could only collect 
amount actually expended on attorney's 
fee in action to recover on a promissory 
note even though the note provided for 
attorney’s fees in the amount of 15 per- 
cent. Mortgage Investors of Wash. v. 
Citizens Bank & Trust Co. of Md., Md. 
Spec. App., 349 A.2d 647, 93 B.L.J. 852. 


Montana (1976) Bank was entitled to 
summary judgment against debtor who 
defaulted in payments on installment note 
but attorney’s fees could not be granted 
without evidence as to what constituted 
a reasonable fee. First Sec. Bank of Boze- 
man v. Tholkes, 547 P.2d 1328, 93 B.L.]J. 
1053. 


New York (1975) Bank could not recover 
attorney's fees as part of judgments 
against debtors who defaulted on con- 
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sumer loans where legal work was done 
by salaried in-house counsel. Thompson 
v. Chemical Bank, Civ. Ct., N.Y. County, 
375 N.Y.S.2d 729, 93 B.L.J. 599. 


BANKING 


§113.1. Bank holding companies. 

U.S. Court of Appeals, D.C. Cir. (1975) 
Ruling by the Federal Reserve Board that 
courier service for banking material and 
for financially related data processing ma- 
terial was “closely related” to banking 
within the meaning of law was upheld. 
Board’s interpretation that nonfinancially 
related courier services would be per- 
mitted as incidental if they were un- 
solicited and otherwise unavailable was 
overruled by the court. National Courier 
Ass'n v. Board of Govs. of Fed. Res. Sys., 
516 F.2d 1229, 93 B.L.J. 229. 


U.S. Court of Appeals, 7th Cir. (1975) 
For the purposes of the mandatory ninety- 
one-day decision period, under the Bank 
Holding Company Act, the record pre- 
sented to the Board of Governors of the 
Federal Reserve System (Fed) was com- 
plete when the final material needed for 
the Fed’s decision was received from the 
various interested sources outside of the 
Fed. In the absence of Fed ruling within 
the period, the application stood ap- 
proved. Tri-State Bancorp. v. Board of 
Govs. of Fed. Res. Sys., 524 F.2d 562, 93 
B.L.J. 591. 


U.S. Court of Appeals, 9th Cir. (1975) 
A one-bank holding company was not re- 
quired to divest itself of that portion of 
stock acquired in a savings and loan asso- 
ciation after the date stated in a grand- 
father clause where it had a controlling 
influence on the savings and loan asso- 
ciation prior to the statute’s effective date. 
Patagonia Corp. v. Board of Govs. of Fed. 
Res. Sys., 517 F.2d 803, 93 B.L.J. 227. 
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U.S. District Court, District of Columbia 
(1975) Judicial review of a decision by 
the Federal Reserve Board, made by way 
of a regulation promulgated by an order 
amending the list of activities in which a 
bank holding company may engage as 
being so closely related to banking or the 
management or control of banks as to be 
a proper incident thereto, did not lie in 
the district court. Such review is vested 
exclusively in the court of appeals. (12 
U.S.C. § 1848.) Investment Co. Inst. v. 
Board of Govs. of Fed. Res. Sys., 398 F. 
Supp. 725, 93 B.L.J. 227. 


$113.2. Qualification of bank incorpora- 
tors. 

Missouri (1975) Application of seven in- 
dividuals and a corporation to form a new 
bank was denied where “real” incorpo- 
rator was a corporation which was not a 
“person” qualified by law. There was no 
indication from the statute’s wording that 
the legislature intended “person” to in- 
clude “corporation.” In fact, there is some 
indication from the context of the two 
sections that the legislature intended that 
persons who incorporate banks be natural 
persons only. Mark Twain Cape Girar- 
deau Bank v. State Banking Bd., Mo. 
App., 528 S.W.2d 443, 93 B.L.J. 723. 


$119. State control of banking business. 
New Jersey (1975) Regulations promul- 
gated by the Department of Banking 
dealing with the regulation of secondary- 
mortgage loan licensees proscribing solic 
iting loans for other lenders and defining 
“lender” were valid and not beyond the 
department's authority. Approved Fin. 
Co. v. Schaub, 39 A.2d 81, 93 B.L.J. 724. 

§121. Discretion of authorities in issuing 
charter. 

Texas (1975) Where record contained 
substantial evidence to support the find- 
ings made by the State Banking Board 
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that there was no public necessity for the 
proposed bank and not sufficient business 
in the area to indicate a profitable oper- 
ation, the court upheld the Board's denial 
of a charter to the proposed bank. State 
Banking Bd. v. Proposed Houston Bank, 
Tex. Civ. App., 528 S.W.2d 123, 93 B.L.J. 
473. 


$121.5. Discretion in revoking approvals. 
Florida (1975) Action of the new banking 
commissioner in revoking conditional ap- 
proval orders for two new banks was 
within his authority and proper. The com- 
missioner on taking office notified the two 
proposed banks of his intention to adopt 
an emergency rule which would allow 
him to revoke any conditional approval 
orders. The court held that Florida’s old 
Administrative Procedure Act governed. 
That Act made it clear that the process of 
granting new bank charters was an “ad- 
judication.” Thus, according to the new 
Act, Section 120.72(2), the bank charter 
applications in question here must be 
considered under and governed by the 
provisions of the old Act. It has been 
held that the acts of the commissioner 
under the old Act were quasi-executive 
and as such not reviewable by certiorari 
in the district court. Only final orders of 
an agency were subject to judicial review. 
Thus, the court had no authority to re- 
view the bank’s petitions in this case. 
Lewis v. Judges of Dist. Ct. of Appeal, 
First Dist., 322 So. 2d 16, 93 B.L.J. 474. 


8134. Changing place of business. 

North Dakota (1976) Application by bank 
to move to another town, change its name, 
and establish a paying and receiving sta- 
tion at its old location was approved by 
the state banking board and affirmed by 
the court. The evidence supported the 
board’s finding that there would not be 
sufficient business in the bank’s present 
location for the profitable conduct of its 
business. In reaching this conclusion, the 


court considered the following facts: The 
population and school enrollment in the 
community of the bank were declining; 
the retail sales in the community were 
declining; and the number of accounts 
from persons residing closer to the bank’s 
present location was decreasing, while the 
number from those persons residing closer 
to its proposed location was increasing. 
In addition, another bank had already 
applied to move to the same location to 
which the bank proposed to move. The 
granting of this other application would 
adversely affect the accounts of the bank 
unless it were also allowed to move. Bank 
of Hamilton v. State Banking Bd., 236 
N.W.2d 921, 93 B.L.J. 726. 


North Dakota (1976) Courts will not in- 
terfere where administrative agency’s find- 
ings of a fact are supported by substantial 
evidence, its conclusions of law are cor- 
rect, and its decision is supported by 
findings of fact and conclusions of law. 
Citizens St. Bank of Neche v. Bank of 
Hamilton, 238 N.W.2d 655, 93 B.L.J. 
1049. 


BANKRUPTCY 


$142. Preferences within four months of 
bankruptcy. 

U.S. District Court, $.D. New York (1975) 
Where defendant-bank had reasonable 
cause to believe its borrower was insol- 
vent, the borrower's trustee in bankruptcy 
was able to recover two loan repayments 
made to defendant as voidable prefer- 
ences. Defendant-bank failed to show 
that it was entitled to a setoff of the funds 
or that it was a secured creditor. Miller 
v. Wells Fargo Bank Int'l Corp., 406 F. 
Supp. 452, 93 B.L.J. 955. 


BRANCH BANKING 


$215.1. Branch banking generally. 
U.S. District Court, W.D. Mich. (1975) 
National bank was permitted to open a 
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branch office where state law allowed 
branch banking and the evidence showed 
a need for another bank. State Bank of 
Coloma v. Smith, 404 F. Supp. 1306, 93 
B.L.J. 854. 


U.S. District Court, W.D. Missouri (1975) 
Decision of Comptroller to allow national 
bank to establish a branch office was sup- 
ported by the record and was not arbi- 
trary, capricious, an abuse of discretion, 
or otherwise not in accordance with law. 
The applicant bank established that the 
branch was necessary to better serve exist- 
ing customers and to secure accounts 
which had been lost because of the in- 
convenience of its main office in a down- 
town area. The branch was to be located 
in a shopping mall. It was held that the 
branch facility could be profitably estab- 
lished without serious harm to the orderly 
growth of existing banking institutions. 
However, the court remanded the case to 
the comptroller so he could affirmatively 
develop a reviewable environment record. 
An environmental impact statement must 
accompany every major federal action sig- 
nificantly affecting the quality of the 
human environment. (42 U.S.C. § 4332 
(C).) The comptroller has the responsi- 
bility to make the initial determination 
whether such a statement is necessary. If 
he feels it is unnecessary, he should issue 
a negative declaration containing the rea- 
sons for his decision. Country Club Bank 
of Kansas City v. Smith, 399 F. Supp. 
1097, 93 B.L.J. 361. 


U.S. District Court, $.D. New York (1976) 
Decision of Comptroller to allow Chase 
Manhattan Bank to establish a branch was 
upheld where there was a rational basis 
for the decision as established by the ad- 
ministrative record. Two commercial 
banks which already had branches in the 
area filed letters of protest. The examiner 


made an independent investigation of the 
economic health of Chase and the com- 


1976 DIGEST INDEX 


mercial banks, and an economic and pop- 
ulation profile of the residential and 
business community. It was his recom- 
mendation that the general affluence of 
the area and the benefit to the community 
gained by the addition of a competing 
bank facility outweighed the factor that 
future business and population growth 
appeared to be minimal. The court found 
that existing financial institutions would 
not suffer serious adverse effects. It also 
held that the requirements of New York 
State law that the public convenience and 
advantage be promoted by a branch bank 
were met. (N.Y. Banking Law § 29 
(McKinney 1953).) Hempstead Bank v. 
Smith, 407 F. Supp. 31, 93 B.L.J. 971. 


U.S. District Court, E.D. Wisconsin (1975) 
Fact that proposed bank had overlapping 
stock ownership and management with 
an existing bank did not make it a branch 
bank in violation of Wisconsin law. 
Comptroller’s decision to grant a charter 
to defendants for a new national bank 
was not arbitrary, capricious, an abuse of 
discretion, or otherwise contrary to law 
(5 U.S.C. § 706(2)(A).) The proposed 
bank was an affiliated bank and its exis- 
tence did not violate relevant state branch 
banking statutes. Central Bank v. Smith, 
398 F. Supp. 1403, 93 B.LJ. 230. 


§215.2. Machines as branch banks. 

U.S. District Court, E.D. Missouri (1975) 
Machines installed at a location outside 
the county of the bank’s main office at 
which bank customers could withdraw, 
deposit, or transfer funds constituted a 
branch bank, in violation of state and 
federal law. State v. First Nat’l Bank, 405 
F. Supp. 733, 93 B.L.J. 963. 


BROKERS 


8217. Commissions. 
Georgia (1975) Where contract provided 
for payment of loan origination fee “upon 
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evidence of an acceptable permanent loan 
. and upon acceptance of the [loan] 
commitment,” defendants were liable for 
the fee, even though the loan was never 
finally consummated. C.B. Barton v. Scott 
Hudgens Realty & Mortgage, Inc., Ga. 
App., 222 S.E.2d 126, 93 B.L.J. 968. 


CERTIFICATES OF DEPOSIT 


$243.5. Defenses of failure of considera- 
tion, etc. 

Arizona (1975) Defenses of failure of 
consideration and mutual mistake were 
available to bank where plaintiffs were 
not holders in due course of time cer- 
tificates of deposit. Amos Flight Oper- 
ations, Inc. v. Thunderbird Bank, 540 
P.2d 1244, 93 B.L.J. 362. 


CERTIFIED CHECKS 


$266. —Rights of bank against securities. 
Pennsylvania (1975) Where decedent 
donor endorsed stock certificate without 


naming any transferee and gave it to 
putative donee, to sell, no gift was com- 
pleted prior to decedent's death. In re 
Estate of Miller, 346 A.2d 761, 93 B.L.]J. 
476. 


CHECKS 


$278.5. —Stop payment order. 

Georgia (1975) Where defendant pur- 
chased a cashier's check from plaintiff 
bank with a check drawn on the bank by 
another of its customers, Crawford, the 
bank was not entitled to the proceeds of 
the cashier's check after its customer 
stopped payment on his check. The court 
held that plaintiff bank erred when it did 
not debit Crawford’s account with the 
amount of the check on the day it was 
used to buy the cashier’s check. Since 
plaintiff accepted the check as payment 
for its own cashier's check in the same 


amount, Crawford’s check had been paid 
in cash without any reservation of the 
right to revoke settlement. (U.C.C. § 
4-213(1)(a)(b).) Thus, plaintiff erred 
to its own prejudice by not informing 
Crawford that his stop payment order was 
too late. (U.C.C. § 4-303(1)(b).) It was 
the bank’s mistake to honor the stop pay- 
ment order, and it cannot hold defendant 
liable for its loss. Citizens & So. Nat'l 
Bank v. Youngblood, Ga. App., 219 S.E.2d 
172, 93 B.L.J. 469. 


COLLECTIONS 


8297. Duties of collecting bank; liability 
for negligence generally. 

U.S. District Court, $.D. New York (1975) 
Where collecting bank failed to follow in- 
structions in the collection letter and 
failed also to investigate the reason for 
the loss of the stocks and drafts sent to it, 
its conduct was the proximate cause of 
plaintiffs loss and it was liable for such 
resulting loss. Dorsey & Co. v. Banque 
Nationale de la République D’Haiti, 393 
F. Supp. 893, 93 B.L.J. 94. 


New York (1975) Claim of breach of war- 
ranty of genuineness of indorsements was 
not made within a reasonable time where 
plaintiff knew or should have known im- 
mediately of the theft of its check and did 
not bring action until three years later. 
Lewittes Furniture Enterprises, Inc. v. 
Peoples Nat'l Bank of Long Island, Dist. 
Ct., Suffolk County, 372 N.Y.S.2d 830, 93 
B.LJ. 231. 


CONDITIONAL NOTES 


$337. Conditional notes. 

Georgia (1975) Parol evidence could not 
be introduced to show that the note was 
part of a larger agreement between the 
parties and delivered for a special pur- 
pose. Tatum v. Bank of Cumming, Ga. 
App., 218 S.E.2d 677, 93 B.L.J. 360. 
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CONSIDERATION 


Instances of sufficient considera- 
tion. 

Utah (1976) Where plaintiffs, in return for 
defendant's promise to pay $7,657, agreed 
to assume and discharge an indebtedness 
of $8,500 at the bank, sufficient consider- 
ation for defendant’s note existed. Any 
consideration which would be sufficient 
to uphold an ordinary contract would be 
sufficient to validate a promissory note. 
(U.C.C. § 3-408.) Consideration may be 
given to the promisor or to some other 
person. Alexander v. DeLaCruz, 545 P.2d 
518, 93 B.L.J. 847. 


§342. 


Instances of insufficient considera- 
tion. 

Illinois (1976) A promissory note which 
specifically stated on its face that it was 
given for particular kindness by the prom- 
isee to the promisor was unenforceable. 
Although the printed part of the note 
stated value was received, the handwrit- 
ten phrase concerning the affection and 
kindness received by the promisor took 
precedence. In Illinois, a promissory note 
which sets forth facts showing that it was 
given for no other consideration except 
kindness is unenforceable. Here, no an- 
tecedent obligation existed which could 
supply consideration for the note. The 
note was merely a promise to make an 
inter vivos gift and was revocable. Alter- 
natively, the note could not be enforced 
as a testamentary gift because it was not 
executed in conformity with the require- 
ments of the Probate Act. In re Estate of 
Wetmore, Ill. App., 343 N.E.2d 224, 93 
B.LJ. 966. 


$347. 


CONSTITUTIONAL LAW 


$356.6. Trusts and equal protection 
clause. 
Missouri (1975) Trust created by dece- 


dent’s will which provided that the net 
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income be used annually in contribution 
to the maintenance and support of Protes- 
tant Christian Hospitals operated on a 
nonprofit basis and/or contributed to the 
maintenance, support, and care of sick 
and infirm patients in said hospitals, born 
of white parents in the United States was 
valid and did not violate the equal pro- 
tection clause of the Fourteenth Amend- 
ment. First Nat'l Bank of Kansas City v. 
Danforth, 523 S.W.2d 808, 93 B.L.J. 108. 


CORPORATIONS 


—dAuthority to issue and indorse 
negotiable paper. 

Georgia (1975) Where general manager 
of a corporation opened a bank account 
on behalf of the corporation without a 
proper corporate resolution, it was a ques- 
tion of fact whether he had the authority 
or inherent agency power to do so. The 
essential issue here was whether the gen- 
eral manager had the initial authority to 
establish the account. Opening such an 
account and withdrawing funds is not 
inherent in the power of a general man- 
ager. There must be an additional show- 
ing of other circumstances indicating that 
the power actually existed. The case was 
remanded to the trial court to determine 
the extent of the general manager's au- 
thority or inherent agency power and 
whether, if applicable, the bank was liable 
under Code Section 13-2042. Trust Co. of 
Ga. v. Nationwide Moving & Storage Co., 
219 S.E.2d 162, 93 B.L.J. 470. 


$372. 


DEEDS 


$382. Construction. 

Illinois (1975) Where decedent conveyed 
property by warranty deed which pro- 
vided that grantees would pay decedent 
$500 a year for eighteen years and that on 
the death of decedent payment was to be 
made to his wife and, if she died prior to 
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the expiration of the eighteen years, pay- 
ment was to be made to two named bene- 
ficiaries, the deed was not testamentary 
in nature requiring execution in accord- 
ance with the Probate Act. Decedent had 
completely parted with control of the con- 
veyed property so that it was not in the 
nature of a testamentary disposition. The 
grantees had a present, existing, and en- 
forceable right to the title to the property, 
and decedent had no unilateral control 
once the warranty deed was delivered and 
accepted. The conveyance was valid and 
plaintiff, an heir of decedent who died 
intestate, had no rights in the yearly pay- 
ments. Berry v. Berry, Ill. App., 336 
N.E.2d 239, 93 B.L.J. 367. 


Illinois (1976) Where inter vivos trust 
created by decedent provided in a first 
amendment that his wife could live in 
their residence for the duration of her 
lifetime and that her interest in the house 
would terminate on her death, remarriage, 
or if she permanently vacated the prem- 
ises to establish a new residence, the fact 
that the wife was ill and moved to a 
nursing home did not terminate her in- 
terest. First Nat'l Bank of Joliet v. Baker, 
Ill. App., 342 N.E.2d 337, 93 B.L.J. 1068. 


Iowa (1976) Court held that property pur- 
chased by decedent and his wife as joint 
tenants with another couple was not a 
partnership asset and did not pass through 
decedent's estate. In re Estate of Allen, 
239 N.W.2d 163, 93 B.L.J. 1067. 


$382.6. Incorporation of statutory pro- 
visions in trusts. 

Maine (1975) Provisions of the Federal 
Tax Reform Act of 1969 were incorpo- 
rated into various trusts before the court, 
thereby avoiding termination of the trusts 
with the assets going to the government. 
Canal Nat’ Bank v. Old Folks’ Home 
Ass'n of Brunswick, 347 A.2d 428, 93 
B.L.J. 977. 


DEPOSITS 


$389.1. Night depository agreement. 
New Jersey (1975) A bank cannot, by 
contract, exculpate itself from liability or 
responsibility for negligence in the per- 
formance of its functions in the operation 
of the night depository service. Hy-Grade 
Oil Co. v. New Jersey Bank, N.J. Sup. Ct., 
350 A.2d 278, 93 B.L.J. 850. 


$390. Relation between bank and de- 
positor. 
South Carolina (1975) Bank’s action in 
withholding plaintiffs Christmas Club 
check in order to pressure her husband 
into paying his personal obligation to the 
bank constituted a wrongful and illegal 
misuse of plaintiffs funds and amounted 
to a misappropriation of the same to the 
bank’s own use and benefit. The bank 
contended it was not liable in conversion 
because there can be no conversion where 
there is a mere obligation to pay a debt. 
However, the court found that these funds 
had been set aside from the general ac- 
count when the check for plaintiff was 
prepared. The bank itself specifically 
identified and designated the sums be- 
longing to plaintiff by issuing its check. 
he bank’s refusal to then deliver the 
check on demand and its use of the money 
for its own wrongful purposes constituted 
a conversion. In these circumstances, the 
court affirmed verdict for actual damages 
for conversion and punitive damages 
awarded by jury. Owens v. Andrews 
Bank & Trust Co., 220 S.E.2d 116, 93 
B.L.J. 728. 


$417. Deposits by trustees. 

Illinois (1975) Where plaintiff's employee 
was authorized to sign drafts and he drew 
twenty-three drafts to the order of defen- 
dant bank and deposited them in his per- 
sonal checking account, bank did not have 
a duty to inquire as to whether the em- 
ployee was breaching his fiduciary duty. 
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Johnson v. Citizens Nat'l Bank of Decatur, 
Ill. App., 334 N.E.2d 295, 93 B.L.J. 344. 


$429. —lillinois. 

Illinois (1975) Where petitioner failed to 
establish by clear and convincing ev- 
idence that decedent did not have a dona- 
tive intent in creating a joint tenancy in a 
savings account with her daughter, the 
latter was entitled to the funds in the 
account. Petitioner was the son of dece- 
dent and he claimed that the balance in 
the savings account was an asset of the 
estate. The court held that petitioner's 
sister was entitled to the funds. She had 
testified that decedent told her she should 
have the money when decedent died. 
Since petitioner made no objection to this 
testimony at the trial, it was admissible. 
Petitioner's failure to make a timely ob- 
jection on the ground of incompetence 
rendered the evidence competent and 
waived the issue. (Ill. Rev. Stat., Ch. 51, 
{ 2 (1973).) Decedent's daughter took 
care of decedent and lived with her for 
the last eleven years of decedent's life. 
The daughter also testified that from time 
to time she deposited her own money in 
the account. In re Estate of Berg, Ill. 
App., 30 N.E.2d 51, 93 B.L.J. 611. 


$453.1. —Louisiana. 

Louisiana (1976) Where decedent opened 
a bank account in his name or in case of 
death payable to certain named benefi- 
ciaries, a joint account was not created. 
The language of the law contemplates a 
present, noncontingent right of either of 
the named persons to withdraw from the 
account or to deposit. Washington v. 
Sabine State Bank & Trust Co., La. App., 
328 So. 2d 809, 93 B.L.J. 965. 


Louisiana (1976) 
savings account where one of the de- 


In the case of a joint 


positors is deceased, the bank may, in the 


absence of notice to the contrary, pay the 
entire account to a surviving depositor or 
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to the surviving heirs if they are recog- 
nized as such by a judgment of posses- 
sion. Beals v. City Nat'l Bank, App. Ct., 
329 So. 2d 828, 93 B.L.J. 1054. 


$470. Deposit confiscated by foreign gov- 
ernment. 

U.S. District Court, E.D. Pennsylvania 
(1975) Defendant, a Pennsylvania bank, 
did not have to give proceeds of certain 
export transactions held in a dollar ac- 
count by a Pakistani bank to plaintiff, a 
Bangladesh bank, where the latter 
claimed the proceeds under a national- 
ization order. The Pakistani bank had a 
branch in Bangladesh whose assets were 
expropriated to the Bangladesh bank 
without compensation. Rupali Bank v. 
Provident Nat'l Bank, 403 F. Supp. 1285, 
93 B.L.J. 721. 


ESCROW DEPOSITS 


$477.7. Negligence in handling escrow 
deposits. 

Illinois (1975) Where title company was 
grossly negligent in handling escrow ac- 
count into which a forged check had been 
deposited, the court refused to rescind 
the escrow and return the drafts to the 
title company. Chicago Title & Trust Co. 
v. Walsh, Ill. App., 340 N.E.2d 106, 93 
B.L.J. 725. 


EXECUTORS, ADMINISTRATORS, 
AND TRUSTEES 


8494. Powers and duties. 

U.S. District Court, N.D. Illinois (1975) 
Amendment to trust agreement, providing 
that settlor’s wife and son had sole right 
to administer trust funds and direct the 
trustee, was rendered meaningless after 
death of both, and trustee thereafter had 
the sole right and obligation to direct in- 
vestment and reinvestment of trust prop- 
erty, including the power to vote shares 
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of stock held as trust assets in a manner 
consistent with Illinois law. Continental 
Ill. Nat'l Bank & Trust Co. of Chicago v. 
Phelps, 392 F. Supp. 313, 93 B.L.J. 107. 


Michigan (1976) Where trustee had power 
to invade corpus for support and medical 
care of the life beneficiary, the remainder- 
men had a vested interest subject to de- 
feasance. The sole asset of the estate was 
forty acres of land. To provide security 
for a debt, one of the remaindermen ex- 
ecuted a promissory note to plaintiff and 
a document which purported to mortgage 
his interest in the forty acres held by the 
trust. Thereafter, the trustee sold five 
acres. Asserting the impropriety of this 
transaction, plaintiff filed this action to 
foreclose its mortgage. The court held 
that plaintiffs mortgage was valid and 
could be foreclosed. When the foreclo- 
sure was completed, plaintiff would be 
vested with the interest which its debtor 
had. It would have a one-fourth vested 
remainder subject to defeasance. Plain- 
tiffs only right at this time is foreclosure. 
Glaser’s Elevator & Lumber Co. v. Lee 
Homes, Inc., Mich. App., 237 N.W.2d 312, 
93 B.L.J. 857. 


$499. Presentment and payment of 
claims. 

Wisconsin (1975) Loan guaranties ex- 
ecuted by decedent during his lifetime 
and by his executor in that capacity were 
contingent claims against the estate which 
had to be filed in the county court during 
probate proceedings. Marshall & Ilsley 
Bank v. Palmer, 233 N.W.2d 396, 93 B.L.J. 
244. 


Investments—Duty to invest and 
care required. 

California (1975) The Bank of California, 
acting as executor and trustee, was neg- 
ligent for failing to sell stock in an oil 
company before its value declined. Estate 
of Beach, 542 P.2d 994, 93 B.L.J. 979. 


§503. 


Pennsylvania (1975) The trustee was jus- 
tified in retaining an investment which 
had become unauthorized where it was 
proved that disposition of the stock was 
impossible because no market for it 
existed and the absence of a market was 
not due to the fiduciary’s failure to exer- 
cise skill, prudence, and diligence. In re 
Estate of Stetson, 345 A.2d 679, 93 B.L.J. 
379. 


8504. —Retaining decendent’s invest- 
ments. 

New York (1976) Where testatrix’s will 
authorized the fiduciaries to retain any 
property however acquired, the bank, as 
a successor trustee, was authorized to re- 
tain its own stock in spite of the conflict of 
interest. In re Will of Heidenreich, 
Nassau County Surr. Ct., 378 N.Y.S.2d 
982, 93 B.L.J. 857. 


investment by bank trustee in 
bank's certificates of deposit. 
Texas (1975) Bank did not breach its fi- 


8511.5. 


duciary duty as executor by investing 
estate funds in its own certificates of de- 
posit, and it was entitled to its executor’s 
Humane Soc’y v. Austin 
Nat'l Bank, 531 S.W.2d 574, 93 B.L.J. 732. 


commission. 


$515.5. Limitation of claims. 

Tennessee (1975) Where trustee acted 
imprudently but not fraudulently in ex- 
changing no-par common stock for $100 
par value common stock and the cause of 
action accrued in 1956 when the trust 
terminated, the action was barred by the 
statute of limitations. Clark v. American 
Nat'l Bank & Trust Co., Tenn. App., 531 
S.W.2d 563, 93 B.L.J. 1071. 


$522. Spendthrift trust. 
Texas (1976) 
spendthrift trust and payable to a bene- 
ficiary by the terms of the trust was not 


Income accumulated in a 
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subject to garnishment while in the hands 
of the trustee. First Bank & Trust v. 
Goss, Tex. Civ. App., 533 S.W.2d 92, 93 
B.L.J. 1070. 


$529.6. Resulting trust. 

Illinois (1975) The court found that prop- 
erty conveved to decedent’s brother and 
sister by quitclaim deed during decedent's 
lifetime was intended by decedent to be 
held in trust for the residuary beneficiaries 
of her will. The court permitted the attor- 
ney who prepared the quitclaim deeds to 
testify as to decedent's intention. The 
court held that decedent’s brother and 
sister took the property as trustees of a 
resulting trust. Such a trust is created by 
operation of law and arises out of a pre- 
sumed intention of the parties as ev- 
idenced by their acts and conduct. Parol 
evidence may be used to determine the 
intent of the trustor and the trust need 
not be in writing. Parol evidence is ad- 
missible even if it is contrary to the ab- 
solute and unambiguous provisions of a 
deed. In re Estate of Truman, III. App., 
336 N.E.2d 766, 93 B.L.J. 477. 


$530. Living trust. 

Louisiana (1975) Where deceased hus- 
band and wife transferred property to 
two of their sons without reserving enough 


property for their own subsistence, the 
transfer was an absolute nullity and was 
void ab initio. Owen v. Owen, 325 So. 2d 
283, 93 B.L.J. 855. 


FAIR CREDIT REPORTING ACT 


$533.1. Fair Credit Reporting Act. 

U.S. District Court, D. Arizona (1975) 
Court preliminarily enjoined defendant 
consumer reporting agency from distribut- 
ing any credit information to its customers 
where it found the scope of the informa- 
tion disseminated to be so broad as to 
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violate the Fair Credit Reporting Act. 
Greenway v. Information Dynamics, Ltd., 


399 F. Supp. 1092, 93 B.L.J. 360. 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 


$538.1. FDIC as receiver of closed bank. 
U.S. District Court, E.D. Wisconsin (1975) 
Court granted an ex parte order to FDIC 
as receiver of a national bank, authorizing 
the sale of assets, transfer of liabilities, 
and transfer of trust powers of the insol- 
vent bank to another banking association. 
The court felt that in this case the right to 
be heard was outweighed by the necessity 
to effect the transfer with minimal dis- 
ruption of banking services. The FDIC's 
appointment as receiver was statutory in 
nature, and the Comptroller’s judgment 
was final, unless it clearly appeared that 
the actions were arbitrary and taken in 
bad faith. (12 U.S.C. §§ 191, 1821(c).) 
There was no evidence on the record 
indicating bad faith on the Comptroller's 
part. The procedures, rights, and duties 
set forth in the statute are exclusive and 
mandatory. All persons interested in the 
liquidation of a national bank must look 
to this system for their rights and duties. 
Creditors have no right to be parties to a 
Section 191 proceeding, and there is no 
provision in that section for notice or 
hearing. The court concluded that in 
these circumstances an ex parte proceed- 
ing was justified. In re Liquidation of 
American City Bank & Trust Co., 402 
F. Supp. 1229, 93 B.L.J. 605. 


FEDERAL RESERVE REGULATIONS 


8543.5. Refund of insurance premium. 

U.S. Court of Appeals, D.C. Cir. (1975) 
Where a savings and loan association con- 
verted to a mutual savings bank, it was 
not entitled to a refund or credit for a 
portion of its yearly premium paid to 
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FSLIC’s primary reserve. However, it 
was entitled to a refund of its pro rata 
share of the secondary reserve but not to 
accrued interest on that share. North 
New York Sav. Bank v. Federal Sav. & 
Loan Ins. Corp., 515 F.2d 1355, 93 B.L.J. 
231. 


FORGED PAPER 


$550.5. Rights against forger and banks. 
Arizona (1975) The substantive rights a 
depositor holds against a forger who 
fraudulently induces a bank to debit the 
depositor’s account are not inconsistent 
with any substantive rights that depositor 
may have against the bank for wrongfully 
debiting the account. The court specifical- 
ly rejected a contrary view and held that 
the doctrine of election of remedies was 
not applicable. The court saw no incon- 
sistency in substantive rights by pursuing 
the bank which breaches its contractual 
obligation to satisfy its debt only on the 
authorized signature of the depositor and 
also pursuing the forger who wrongfully 
interferes with that contractual relation- 
ship. Two wrongs had been done to the 
depositor, and he should not be precluded 
from pursuing two consistent substantive 
rights arising from these harms. He may, 
of course, only recover once. Hennesy 
Equip. Co. v. Valley Nat'l Bank, Ariz. 
App., 543 P.2d 123, 93 B.L.J. 722. 


8551. —Bank held not liable. 
Connecticut (1975) Finance 
which was drawer of check on which en- 
dorsement was forged owed a duty to the 
drawee bank to protect it from material 


company 


alterations on the instrument or from the 
making of unauthorized signatures there- 
on and consequently would have to bear 
the loss if found to have permitted a 
situation that facilitates forgery. Fidelity 
& Cas. Co. of N.Y. v. Constitution Nat'l 
Bank, Conn. Sup. Ct., 356 A.2d 117, 93 
B.L.J. 1058. 


Missouri (1975) Where customer did not 
exercise reasonable care to examine state- 
ments and checks paid, bank was not 
liable for amount paid out on forged 
checks where it exercised ordinary care in 
attempting to discover forgeries. It was 
liable for altered checks on which it paid 
since the alterations were obvious and 
easily detected. Nu-Way Serv., Inc. v. 
Mercantile Trust Co. Nat'l Ass'n, Mo. 
App., 530 S.W.2d 743, 93 B.L.J. 604. 


8569. —Action by collecting agent. 

Georgia (1976) Where defendant autho- 
rized his agents to cash two counterfeit 
U.S. Treasury bills, he breached his war- 
ranty on the bills and was liable to the 
bank; the agents receiving payment were 
liable to refund for money advanced. 
Brannon v. First Nat'l Bank of Atlanta, 
Court of Appeals, 223 S.E.2d 473, 93 


B.L.J. 1051. 


$572. Depositor’s duty to examine re- 
turned vouchers and report irregu- 
larities to bank. 
Ohio (1975) Provision on bank statement 
stating that the account will be considered 
correct if no error is reported within ten 
days did not absolve bank from liability 
for paying its customer's check improperly 
encoded by the payee’s bank for a larger 
amount than its face value. State ex rel. 
Gabalac v. Firestone Bank, Ohio App., 
346 N.E.2d 326, 93 B.L.J. 1055. 


8581. —Collecting bank held liable. 

Illinois (1975) Depository bank was liable 
for amount paid by drawee bank on a 
check with a forged endorsement. The 
drawee bank reimbursed the drawer, and 
sued the collecting bank on its warranty 
of good title and guarantee of prior en- 
dorsements. The collecting bank filed a 
third-party claim against the depository 
bank on the same grounds. The court 
granted summary judgment in favor of 
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the drawee against the collecting bank 
and in favor of the collecting bank as 
third-party plaintiff against the depository 
bank. Michigan Nat'l Bank v. American 
Nat’ Bank & Trust Co., Ill. App., 339 
N.E.2d 375, 93 B.L.J. 607. 


§583. —Collecting bank held not liable. 
Washington (1976) Where collecting bank 
brought action for fraud and unjust en- 
richment against joint payee, whose name 
was forged but who had separately re- 
ceived money in respect of the transaction, 
and drawer of check, and also obtained a 
default judgment against the forger, the 
case was remanded to determine whether 
such action constituted an election be- 
tween inconsistent remedies. Bank of the 
West v. Wes-Con Dev. Co., Wash. App., 
548 P.2d 563, 93 B.L.J. 1057. 


FRAUD 


$599.5. Uttering false check. 

U.S. Court of Appeals, 10th Cir. (1975) 
Appellant, a bank customer who partic- 
ipated in loan kick-back scheme, was 
guilty of aiding and abetting bank officer 
to violate law prohibiting bank officers 
from receiving any compensation for pro- 
(18 U.S.C. § 215.) The 
law states that aiders and abettors may be 
punished, regardless of the fact that they 


curing a loan. 


may be incapable of committing the spe- 


cific violation which they are charged to 
have aided and abetted. 
though appellant was not a bank officer, 
he could be guilty of violating this section. 
Appellant was also guilty of making false 
financial reports and submitting them to 
the bank for the purpose of influencing its 
action. (18 U.S.C. § 1014.) Court found 
that appellant was guilty of intent to de- 
fraud or injure bank within meaning of 
18 U.S.C. § 656. Intent may be shown by 
voluntarily done the 
natural tendency of which may have been 


Thus, even 


an unlawful act 
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to injure the bank. It was clear that the 
bank officer, in accepting kickbacks and 
failing to submit appellant’s loan applica- 
tions to the loan committee, had intent to 
injure or defraud the bank. Appellant had 
knowledge of this criminal activity and 
participated in it in violation of law. 
United States v. Tokoph, 514 F.2d 597, 93 
B.L.J. 95. 


GIFTS 


$602. Incomplete gifts. 

Illinois (1975) A gift causa mortis was not 
made where decedent failed to make 
either actual or constructive delivery of 
the subject of the gift to plaintiff. An 
envelope addressed to plaintiff containing 
$10,000 was found in decedent's safe- 
deposit box and plaintiff claimed that the 
money was a gift to her. Plaintiff was not 
mentioned in decedent's will and the ex- 
ecutor claimed that the money was part 
of decedent’s testamentary estate. The 
court found that decedent never parted 
with control over the money in the en- 
velope. He did not give plaintiff the key 
to the safe-deposit box, nor did he give 
her written authorization to exercise con- 
trol over the box. It was held that the 
complaint alleged no facts which would 
establish that decedent had renounced all 
control over the $10,000. Plaintiff's alter- 
nate theory that a trust in her favor was 
created was rejected by the court. No 
trust was intended. Here a gift was in- 
tended and failed because all the steps to 
complete it were not taken. The court 
refused to intrude and complete the gift 
by impressing a trust on the transaction 
where none was intended. Samuel v. 
Northern Trust Co., Ill. App., 340 N.E.2d 
162, 93 B.L.J. 614. 


8606. Gifts of bank deposits. 
New York (1975) 
name of decedent as custodian for her 
grandchildren were gifts under the pro- 


Savings accounts in 
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visions of the Uniform Gift to Minors Act 
and not Totten trusts. As such they were 
irrevocable and conveyed ail of the dece- 
dent’s rights to her grandchildren with no 
rights in the minors’ guardian, except as 
provided by law. (N.Y. Est., Powers & 
Trusts §§ 7-4.1(a)(4), 7-4.2.) Since the 
grandchildren here were still all minors, a 
custodian of the gifts was required. (N.Y. 
Est., Powers & Trusts § 7-4.3.) The court 
ruled that it would entertain the applica- 
tion of the grandchildren’s mother as 
natural guardian for her appointment as 
successor custodian. (N.Y. Est., Powers & 
Trusts § 7-4.6.) A decree of a Pennsy]l- 
vania court had authorized the mother to 
receive any money due to her children 
under decedent's will. Pennsylvania law 
states that a parent as natural guardian 
is permitted to receive the interest of an 
infant of $10,000 or less without appoint- 
ment of a guardian or posting of security. 
(20 Pa. Stat. § 5101.) A similar New York 
law limits the payment to the parent of 
an infant beneficiary to $1,000. However, 
these laws did not apply since the court 
held that the savings accounts in the name 
of decedent as custodian for her grand- 
children were completed gifts under the 
New York Gift to Minors Act. As such, 
they were not testamentary assets and did 
not pass under decedent’s will. Thus, the 
mother of the beneficiaries was entitled 
to nothing more than appointment as suc- 
cessor custodian of ‘he funds until the 
children reached twenty-one years of age. 
In re Estate of Miller, Nassau County 
Surr. Ct., 377 N.Y.S.2d 944, 93 B.L.J. 613. 


Texas (1976) Statements by decedent 
donor that she had given plaintiff donee 
her “CDs” and the money in her checking 
account were sufficient to raise an issue 
of fact as to whether there was a delivery. 
The lower court granted defendant's mo- 
tion for judgment notwithstanding the 
verdict because there was no evidence to 
support the jury’s finding that decedent 


delivered the savings certificates and bank 
account to plaintiff. However, this court 
found that an issue of fact as to delivery 
existed. Plaintiff and another witness tes- 
tified that decedent stated that she had 
given these items to plaintiff. Also, a 
codicil to decedent’s will stated that the 
savings certificates and money in the 
checking account had been given to plain- 
tiff. The bank had a signature card bear- 
ing both decedent’s and plaintiffs signa- 
ture on a survivorship account. The fact 
that the savings certificates were non- 
negotiable did not mean delivery to plain- 
tiff was impossible. A new certificate had 
to be issued in the new owner’s name, but 
delivery of the old certificate with a letter 
from the owner directing that they be 
reissued in the donee’s name would suf- 
fice. McDaniel v. Adams, Tex. Civ. App., 
531 S.W.2d 901, 93 B.L.J. 856. 


GOLD 


8611.5. indexation clauses. 
Pennsylvania (1975) A provision in «¢ 
residential mortgage loan made in 1958 
providing that the amount of principal to 
be repaid should be increased or de- 
creased with changes in the average pur- 
chasing power of the dollar is violative of 
Pennsylvania usury laws. Olwine v. Tor- 
rens, Oct. Term No. 861, 93 B.L.J. 223. 


Tennessee (1975) Where promissory note 
provided for payment of a sum certain in 
constant US. dollars adjusted for inflation 
(deflation ) with interest, at the maximum 
permissible rate of 10 percent, the ad- 
justed principal to be calculated accord- 
ing to a formula utilizing a price-index 
adjustment factor related to the consumer 
price index, it was held that the indexed 
principal constituted usurious interest. 
Held also that in Tennessee the defense 
of usury was available to corporate bor- 
rowers; held further that even if the 
indexed principal were not considered 
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interest, it could not withstand the prohi- 
bition enacted in the gold clause resolu- 
tion. Aztec Properties, Inc. v. Union 
Planters Nat'l Bank of Memphis, Shelby 
Equity No. 4, 93 B.LJ. 215. 


GUARANTY 


8612. Guaranty in general. 

New York (1975) Court held that words 
“Limited to Thirty Thousand Dollars” 
typed on the face of a standard guaranty 
were clearly intended to qualify the re- 
sponsibilities of the guarantor and not the 
amount of the debtor's future transactions 
with the bank. Since this phrase was held 
unambiguous as a matter of law, evidence 
of the circumstances surrounding the ex- 
ecution and delivery of the guaranty was 
not admissible. The court rejected defen- 
dant’s contention that he executed the 
guaranty in reliance on the truth of a 
statement of plaintiff that the maximum 
loan to the debtor would not exceed 
$30,000. Public policy precludes a party 
from asserting that an asset of a bank is 
something less than it appears on its face 
to be. Franklin Nat’l Bank v. Skeist, App. 
Div., lst Dept., 373 N.Y.S.2d 869, 93 B.L.]J. 
470. 


8616. Construction of contract of guar- 
anty. 
Missouri (1976) Where jury found that 
defendant had actually signed a guaran- 
ty agreement, she was liable for the 
amount of the guarantied promissory 
note, interest, and attorney's fees provided 
for in the agreement. Defendant and her 
husband signed a joint guaranty securing 
a $100,00 loan from plaintiff bank. The 
agreement stated that the guarantors 
unconditionally guarantied the due and 
prompt payment of the loan. The promis- 
sory note was signed only by defendant's 
husband. As a matter of law, under the 
evidence produced at trial, defendant was 
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liable for the loan, interest, and attorney’s 
fees if the signature on the guaranty was 
hers. The burden of proving a signature 
is on the party claiming under it, but 
there is a presumption of genuineness. 
(U.C.C. § 3-307.) Although defendant 
testified that she could not remember 
signing the guaranty and that she some- 
times signed documents at her husband's 
direction without reading them, the pre- 
sumption was not rebutted. Thus, defen- 
dant was liable under the terms of the 
joint guaranty. It was also held that 
plaintiff was entitled to attorney's fees of 
15 percent as specified in the guaranty, 
even though the promissory note set the 
attorney's fees at 10 percent. Wolfe v. 
Madison Nat'l Bank, Mo. Spec. App., 352 
A.2d 914, 93 B.L.J. 968. 


New York (1975) A person signing an in- 
strument for accommodation of a bank 
which, in its form, is a binding obligation, 
is estopped from enforcing an alleged oral 
agreement not to enforce the instrument 
according to its terms. Defendant signed 
an absolute and unconditional guaranty 
of eleven demand notes of a corporation 
of which he was president. The corpora- 
tion went into bankruptcy, and its assets 
were sold at auction and credited by 
plaintiff bank to the corporation’s account. 
The bank then sued defendant for the 
balance due on the notes. The court held 
that the defendant’s alleged friendly oral 
agreement with the bank not to enforce 
the notes as well as the allegation that the 
notes when signed were blank, were not 
sufficient to bar summary judgment. 
Notes incomplete prior to signing may be 
subsequently completed if authorization 
therefor is given. (U.C.C. § 3-115(1).) 
Such authorization is implied when pro- 
ceeds of the note are accepted by the 
obligor as was done here. Also ineffective 
was defendant's claim that the bank sold 
the collateral improperly. The guaranty 
specifically authorized a sale without 
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notice to, or further assent from, the guar- 
antor. The mere assertion of impropriety 
cannot overcome the presumption that the 
sale of the collateral was effectuated in a 
commercially reasonable fashion. (U.C.C. 
§§ 9-504, 9-507(2).) First Nat'l City Bank 
v. Cooper, App. Div., First Dept., 375 
N.Y.S.2d 118, 93 B.L.J. 606. 


Oregon (1976) Where wife signed a 
guaranty of any indebtedness that her 
husband thereafter incurred to plaintiff 
bank, such guaranty did not encompass 
a guaranty executed by the husband on 
behalf of his son. Western Bank v. 
Youngs, Sup. Ct., 545 P.2d 886, 93 B.L.J. 
1047. 


§620. Release of guarantor. 

Georgia (1975) Guarantor of a promissory 
note was not liable on guaranty where he 
notified the creditor in writing to pro- 
ceed to collect the debt from the princi- 
pals, setting forth their county of residence 
and the creditor failed to commence an 
action against the principals within three 
months after notification. (Ga. Code § 
103-205.) Central Bank & Trust Co. v. 
Price, Ga. App., 221 S.E.2d 71, 93 B.LJ. 
723. 


Georgia (1975) 
guaranty stating that bank, without no- 
tifying him, might alter, renew, or extend 
his daughter’s present or future liabilities 
and obtain the primary liability of a third 
party with regard to those liabilities, was 
liable to the bank where the daughter 
and her newlywed husband executed a 
second note payable to the bank. The 
court rejected defendant's argument that 
the bank increased his risk by entering 
into the second note with the daughter 
and her husband. The note obligated 
them both jointly and severally. A surety 
or guarantor may consent in advance to 
a course of conduct which would other- 


Defendant, who signed 


wise result in his discharge. Dunlap v. 
Citizens & So. DeKalb Bank, Ga. App., 
216 S.E.2d 651, 93 B.L.J. 95. 


Michigan (1976) Where bank impaired 
the collateral due to its own negligent 
conduct, guarantors were released from 
liability. National Bank of Detroit v. Al- 
ford, Mich. App., 237 N.W.2d 592, 93 
B.LJ. 844. 


Nebraska (1976) Defendant guarantor 
was discharged from liability where plain- 
tiffs willful and negligent conduct re- 
sulted in a loss of value of the collateral. 
Custom Leasing, Inc. v. Carlson Stapler 
& Shippers Supply, Inc., 237 N.W.2d 645, 
93 B.L.J. 845. 


New Mexico (1975) Where defendant 
guarantors expressly and unequivocally 
consented to a waiver of their rights and 
a release of the collateral by plaintiff 
bank, they could not defend an action 
for recovery on the guaranties on the 
ground that the bank failed to perfect its 
security interest in the collateral. The 
fact that the proceeds of the prime obli- 
gators bankruptcy would have been suf- 
ficient to extinguish the guarantors’ liabil- 
ities to the bank had the bank been a 
secured creditor was not a defense to the 
action. According to the terms of the 
guaranty agreement, the bank was not 
even obliged to take any security. No 
provisions of the guaranty required the 
bank to perfect security taken. The guar- 
antors waived their right to subrogation 
and waived and released any claims to 
security. Therefore, they could not claim 
the defense of impairment of security by 
the bank. (U.C.C. § 3-606.) American 
Bank of Commerce v. Covolo, 540 P.2d 
1294, 93 B.L.J. 363. 


3620.4. Revocation of guaranty. 
Utah (1975) Where language in letter 
purporting to revoke guaranty was in- 
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consistent and ambiguous, guarantor was 
not relieved of liability. Wells Fargo 
Bank, N.A. v. Midwest Realty & Fin., Inc., 
544 P.2d 882, 93 B.L.J. 846. 


HOLDERS IN DUE COURSE 


8640. Holder must take instrument before 
maturity. 

Indiana (1975) Bank was not holder in 
due course and was not entitled to re- 
cover from maker of promissory note 
where the bank obtained the note by way 
of endorsement from the payee after the 
note was due and maker had been in- 
duced to give the note by a material mis- 
representation. A holder in due course 
by definition is one who takes without 
notice that the instrument is overdue. 
(U.C.C. § 3-302(1)(c).) As an ordinary 
holder, the bank was subject to defen- 
dant maker’s defense of fraud. Defendant 
met his burden of proof and established 
that the payee fraudulently induced him 
to make the promissory note. Thus, he 
was not liable to the bank. Gonderman 
v. State Exch. Bank, Ind. App., 334 N.E. 
2d 724, 93 B.L.J. 356. 


§649. Effect of indorsement. 

Louisiana (1975) Loan corporation which 
received promissory note endorsed in 
blank by the maker from original financ- 
ing institution was entitled to recover on 
the note as a holder in due course, even 
though there was no endorsement by the 
financial institution. The note as originally 
made and endorsed in blank was bearer 
paper. Once an instrument is bearer pa- 
per, it remains forever bearer paper in- 
spite of special endorsements. (La. Rev. 
Stat. § 7:40.) The court went further and 
stated that plaintiff would be entitled to 
recover even if it was not a holder in due 
course. It was a transferee and was for- 
ever vested with such title as the trans- 
feror had plus the right to have the trans- 
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feror’s endorsement on the note. Liberty 
Loan Corp. of Eunice v. Lavine, La. App., 
324 So. 2d 481, 93 B.L.J. 971. 


8652.5. Contention of no indebtedness 
not a defense. 
Nebraska (1975) Plaintiffs were entitled 
to judgment on two promissory notes pay- 
able on demand where defendant did not 
interpose any defense. Defendant's con- 
tention that it was not indebted on the 
notes was not a defense. Since defendant’s 
answer did not specifically deny the sig- 
natures on the notes, the signatures were 
admitted and the holder of the notes was 
entitled to recover on them. Center Bank 
v. Mid-Continent Meats, Inc., 234 N.W. 
2d 902, 93 B.L.J. 600. 


INDORSEMENTS 


8682. Capacity in which party signing is 
liable—indorser. 

Massachusetts (1976) Where defendant at 
the insistence of the bank’s assistant vice- 
president placed his signature on the 
back of a promissory note under the words 
“assenting to Terms and Waivers on the 
Face of this Note,” he was liable as an 
indorser. The bank showed, prima facie, 
that defendant was liable on the note. It 
alleged valid execution, defendant's sig- 
nature as an endorser, and default in pay- 
ment by the maker. Defendant did not 
meet his burden of showing that his sig- 
nature on the note was not an indorse- 
ment but rather an accommodation in- 
dorsement for the bank’s benefit as he 
claimed. Since no genuine issue of fact 


exsisted, summary judgment in the bank’s 
favor was proper. The court found that 
by examining the promissory note it was 
clear that the signature thereon was not 
made in some capacity other than as an 


indorser. Community Nat'l Bank v. 
Dawes, Mass. Sup. Jud. Ct., 340 N.E.2d 
877, 93 B.L.J. 971. 
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INSURANCE 


8712. Liability on policies in general. 
Arizona (1976) Bank was entitled to re- 
cover value of car from defendant insurer 
of automobile dealership where the lat- 
ter’s sale of the vehicle constituted con- 
version. The vehicle in question was 
traded in to the dealership in connection 
with the purchase of another car. As part 
of the consideration for this transaction, 
the dealership agreed to pay plaintiff bank 
the balance of the money owed by the 
purchaser on the original contract of sale 
of the traded-in vehicle. Instead of paying 
any amount to the bank, the dealership 
sold the car to a Mr. Thomas and kept 
the proceeds of the sale. The dealership 
was aware of the bank’s security interest 
and did not have the bank’s consent to 
sell or transfer the vehicle. Prior to the 
trade-in and subsequent sale, the dealer- 
ship had executed a continuing guaranty 
in favor of the bank which was still in 
effect at all times herein. Defendant had 
issued a motor vehicle dealer’s bond in 
the amount of $10,000 for the benefit of 
any person suffering any loss by reason 
of any unlawful act of its principal, the 
dealership. (Ariz. Rev. Stat. Ann. § 28- 
1305(b).) As used here, an unlawful act 
means any wrongful act for which a civil 
action will lie. A secured party has, on 
default, the right to take possession of the 
collateral. On the date the car was sold 
to Thomas, the contract was in default 
and the bank had a right to possess the 
car. Therefore, the sale to Thomas was 
a conversion. As such it was an unlawful 
act covered by the policy issued by de- 
fendant insurer. Empire Fire & Marine 
Ins. Co. v. First Nat'l Bank of Ariz., App. 
Ct., 546 P.2d 1166, 93 B.L.J. 1056. 


$714. —Where surety not liable. 

Maryland (1975) Court held that bank 
could not recover under banker’s blanket 
bond where actions of its employee, as 


assistant vice-president and general man- 
ager of the branch in question, were not 
dishonest, fraudulent, or criminal in na- 
ture. First Nat'l Bank of So. Md. v. U.S. 
Fed. & Guar. Co., Md. App., 340 A.2d 
275, 93 B.L.J. 97. 


8721. Fidelity bonds in general. 

Missouri (1975) Blanket bond does not 
cover either negligent act of its employee 
in normal banking operations or voluntary 
payment by bank where coverage is in 
respect of “abstraction or removal from 
the possession, etc.” Hamiltonian Fed. 


Sav. & Loan Assn’ v. Reliance Ins. Co., 
Mo. App., 527 S.W.2d 440, 93 B.L.J. 354. 


INTEREST 


8756.5. No provision for rebate of in- 
terest. 

Illinois (1975) Where mortgagor made 
usual monthly payment of interest and 
principal on loan and then prepaid the 
entire loan during the same month, the 
mortgagee savings and loan association 
was entitled to keep the full month’s in- 
terest. Plaintiff argued that the interest 
received by defendant for the period sub- 
sequent to full payment of the loan was 
unearned and unjustly enriched defen- 
dant. In Illinois, payment of interest is 
determined by the contract between the 
borrower and lender. (Ill. Rev. Stat., Ch. 
32, { 794 (1971).) The instant note was 
clear and provided that interest payments 
should be made on the first of each month. 
There was no provision for a rebate of 
the loan. Wishnoff v. Guardian Sav. & 
Loan Ass'n, Ill. App., 339 N.E.2d 494, 93 
B.L.J. 601. 


JOINT NOTES 


8761. Joint notes. 
Arizona (1975) The separate property of 
the wife was held to be liable for the 
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judgments obtained against her and her 
former husband. Prior to their divorce, 
the husband and wife executed a promis- 
sory note. The note was reduced to judg- 
ment and the wife’s property was ex- 
ecuted upon. It was conceded that the 
wife did not benefit from the promissory 
note she signed. The court held that the 
wife was individually responsible for the 
obligations created by the promissory 
note. The fact that it might have been a 
community debt made no difference. She 
was equally liable with her husband, and 
both the community property as well as 
the separate property of the husband and 
wife could be reached in satisfaction of 
the debt. Majewski v. Eyre, 542 P.2d 
1123, 93 B.L.J. 474. 


LETTERS OF CREDIT 


8766. Letters of credit. 
U.S. District Court, N.D. Illinois (1975) 
Intervenor, beneficiary of a letter of 


credit, was not entitled to remove case to 
federal court where interests of plaintiff 


customer and defendant bank, issuer of 
letter of credit, were adverse and com- 
plete diversity of citizenship did not exist. 
Baker v. National Blvd. Bank of Chicago, 
399 F. Supp. 1021, 93 B.L.J. 355. 


U.S. District Court, D. New Jersey (1976) 
Letter of credit issued by bank for one 
year, which was automatically renewable, 
was, at a time more than one year after 
its issuance, void and unenforceable 
under New Jersey law, which prohibits 
banks from issuing a letter of credit valid 
for more than a year from its date of 
issuance. National Sur. Corp. v. Midland 
Bank & Trust Co., 408 F. Supp. 684, 93 
B.L.J. 1046. 


U.S. District Court, M.D. Pennsylvania 
(1976) Where a letter of credit issued by 
bank established it as primary obligor, 
the letter was not a surety contract which 
would be unenforceable as ultra vires. 
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American Empire Ins. Co. v. Hanover 
Nat'l Bank of Wilkes-Barre, 409 F. Supp. 
459, 93 B.L.J. 1042. 


U.S. District Court, W.D. Pennsylvania 
(1975) A telex sent by the bank to Equi- 
bank, the issuer of a letter of credit, was 
held to meet the requirements of a sight 
draft as stated in the terms of the letter 
of credit and was a proper demand within 
the credit period. Chase Manhattan Bank 
v. Equibank, 394 F. Supp. 352, 93 B.L.J. 
90. 


New York (1975) The petitioners estab- 
lished a prima facie right to the proceeds 
of an irrevocable letter of credit where 
the respondent did not deny the genuine- 
ness of the signature on the drafts which 
were thus deemed admitted. (U.C.C. § 
3-307(1).) The petitioners as holders of 
the instrument were therefore entitled to 
recover on them unless defendant estab- 
lished a defense. However, it failed to 
do so. There was no proof that petitioners 
engaged in any fraudulent act or other 
misconduct precluding their recovery. 
United Bank, Ltd. v. Cambridge Sporting 
Goods Corp., App. Div., First Dept., 374 
N.Y.S.2d 639, 93 B.L.J. 600. 


8767. —Bank’s refusal to pay. 

New York (1975) Where plaintiff did not 
strictly comply with the terms and condi- 
tions of letters of credit, he was not en- 
titled to funds secured by the letter. 
Under the terms of the letter of credit, 
payment was to be made on presentment 
of plaintiffs sight draft and a written 
statement that defendant, customer of de- 
fendant bank issuer of the letter of credit, 
had not paid its promissory note to plain- 
tiff. The same day that defendant bank 
received its written notice of its custom- 
er’s default, it also received a “collection 
letter” from plaintiffs bank. No draft was 
sent with this letter and the letter ws 
found not to be equivalent to a draft. The 
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collection letter could not qualify as plain- 
tiffs sight draft because it was not an un- 
conditional order to pay money and it was 
burdened with additional instructions. 
(U.C.C. § 3.104.) Bounty Trading Corp. 
v. S.E.K. Sportswear Ltd., App. Div., Ist 
Dep't, 370 N.Y.S.2d 4, 93 B.L.J. 233. 


New York (1975) Defendant, issuer of a 
letter of credit, was guilty of anticipatory 
breach when it repudiated the letter of 
credit before presentment of the draft 
and before expiration of the letter. The 
fact that the transaction became unen- 
forceable under the laws of Uganda by 
governmental action did not affect its 
validity. J. Zeevi & Sons v. Grindlays 
Bank, Ltd., 371 N.Y.S.2d 892, 93 BL.]. 
353. 


8769. Letters of recommendation. 

U.S. Court of Appeals, 8th Cir. (1975) 
Bank was not liable to plaintiff seller 
where its letter on behalf of buyer merely 
stated it had commitment to lend money 
to the buyer and was not a letter of credit 
or a guaranty. Dodge Motor Trucks, Inc. 


v. First Nat'l] Bank of Omaha, 519 F.2d 
578, 93 B.L.J. 358. 


VOLUME II 
LIEN AND SETOFF 


§793. Party having two accounts. 
Minnesota (1976) Bank was entitled to 
set off funds in depositor’s savings ac- 
count against balance due on promissory 
note executed by depositor even though 
the bank had obtained security for its 
loan. Nietzel v. Farmers & Merchants St. 
Bank of Breckenridge, 238 N.W.2d 437, 
93 B.L.J. 1054. 


8796. Demand or matured note of de- 
positor. 

New York (1975) Where plaintiff failed 

to pay on a demand note, defendant bank 


had the right to exercise its common-law 
right of setoff and transfer funds from 
plaintiffs checking account to satisfy the 
indebtedness. Such transfer was not a 
conversion by defendant. Plaintiffs com- 
plaint did not show an agreement by de- 
fendant to forbear collection on the note. 
Such modifications must be supported by 
consideration or be in writing and signed 
by the party to be charged. (Gen. Org. 
§§ 5-1103, 15-301.) Plaintiffs partial pay- 
ment on the note which was already an 
existing obligation did not constitute suf- 
ficient consideration for forbearing to col- 
lect the balance. Nor did its promise to 
pay the balance due in the future provide 
consideration to support an agreement to 
extend the time of payment. Paine-Erie 
Hosp. Supply, Inc. v. Lincoln First Bank 
of Rochester, Sup. Ct., Monroe County, 
370 N.Y.S.2d 370, 93 B.L.J. 98. 


§799. Unmatured debt of depositor. 

Illinois (1975) Bank could not set off pro- 
ceeds of time certificate of deposit (TCD) 
against loan of its depositor after the close 
of the business day on Friday where TCD 
and loan did not mature until Sunday. 
Bonhiver v. State Bank of Clearing, IIl. 
App., 331 N.E.2d 390, 93 B.LJ. 233. 


Iowa (1975) Bank was not guilty of wrong- 
fully dishonoring plaintiffs checks where, 
upon considering itself insecure it set off 
balance in plaintiffs checking account 
against outstanding notes. Farmers Coop. 
Elevator, Inc. v. State Bank, 236 N.W.2d 
674, 93 B.L.J. 608. 


LOAN AND DISCOUNT 


$822. Liabilities of parties. 

U.S. District Court, N.D. Illinois (1975) 
A participating lender under a participa- 
tion agreement need not comply with the 
recording requirements of the Ship Mort- 
gage Act as a prerequisite to the preferred 
status of a mortgage executed by the bor- 
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rower and the lead lender, where lead 
lender has duly complied. First State 
Bank v. Towboat Chippewa, 402 F. Supp. 
27, 93 B.L.J. 465. 


Missouri (1975) Corporate owner of prop- 
erty which was foreclosed was not entitled 
to judgment against banks providing in- 
terim financing where it could not prove 
promise by the banks for additional fi- 
nancing or a conspiracy by the banks to 
defraud the corporation of its property. 
Labor Discount Center v. State Bank & 
Trust Co., Mo. App., 526 S.W.2d 907, 
93 B.L.J. 236. 


Texas (1975) Where there was no fidu- 
ciary relationship between plaintiff bor- 
rower and the bank, no constructive trust 
could be impressed upon funds for interim 
financing. Linder v. Citizens St. Bank 
of Malakoff, Tex. Civ. App., 528 S.W.2d 
90, 93 B.L.J. 472. 


$822.5. Participatory loan arrangements. 
Montana (1976) In a participatory loan 
arrangement, the participating bank 
(Chase) was not an indispensable party 
in a suit brought by the lead bank ( Mon- 
tana First National) to recover on the 
notes executed by the debtor (Drum) 
where the lead bank was the sole owner, 
holder, and payee of the notes and se- 
curity. The nature of the loan transaction 
did not give rise to reciprocal rights and 
liabilities between the debtor and the par- 
ticipating bank. State ex rel. Drum v. 
District Ct. of Thirteenth J.D., 548 P.2d 
1377, 93 B.L.J. 1049. 


LOST OR STOLEN INSTRUMENTS 


§828.2. Proof of instrument generally. 

Connecticut (1975) Where bank gave de- 
fendant timely notice of dishonor of check 
he had deposited and for which defendant 
had been given credit, bank was entitled 
to reimbursement and could maintain 
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action on lost check. Laurel Bank & Trust 
Co. v. Sahadi, Common Pleas, 345 A.2d 
53, 93 B.L.J. 364. 


MAKER 


§832. —Joint makers. 

Texas (1975) The FDIC as receiver of a 
state bank was entitled to sue the comaker 
of a promissory note even though it had 
sued and received judgment against the 
other maker. One comaker of a promis- 
sory note is not an indispensable or neces- 
sary party to an action against the other 
and may be sued alone or jointly with the 
other principal obligor. Here the judg- 
ment received against the first comaker 
sued was not satisfied. The judgment 
entered in the instant case provided that 
payment received on either judgment 
would be applied to both. The FDIC was 
not barred from prosecuting the comaker 
by the doctrine of collateral estoppel. The 
defendant here was neither a party to the 
prior suit or in privity to such a party. 
Palmer v. FDIC, Tex. Civ. App., 527 
S.W.2d 788, 93 B.L.J. 363. 


MATURITY 


§849.5. Acceleration clauses generally. 

Oregon (1975) Where by its terms the 
entire sum of a promissory note plus in- 
terest was due if the interest became de- 
linquent, defendants were liable on the 
note even though it contained no maturity 
date. The fact that the parties agreed that 
the note was payable over a five-year pe- 
riod was of no effect since defendants 
were in arrears on the interest making 
the entire note payable immediately. 
Plaintiff also sued defendants on a check 
made by them and returned to plaintiff 
for insufficient funds. The court held that 
parol evidence was admissible to show 
that the check was not to be operative as 
a binding obligation until the occurrence 
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of som2 condition precedent. Here the 
parties agreed that plaintiff would not 
deposit the check until defendants re- 
ceived certain insurance proceeds. En- 
gelcke v. sioehsler, 544 P.2d 582, 93 
B.L.J. 852. 


NATIONAL BANKS 


$900. State control of national banks. 
The words “a different rate” in Section 
85 of Title 12 of the U.S. Code mean “a 
higher rate,” and under this section na- 
tional banks have the privilege of charg- 
ing whichever may be the greater between 
the state usury limit (including that pre- 
scribed for a state bank) on the one hand, 
and a rate of one percent in excess of 
thirty-day commercial paper rate on the 
other. First Nat'l Bank of Kansas City v. 
Estate of Ward, Est. No. 121,864 (Jackson 
County, Mo. Probate Ct. at Kansas City, 
Jan. 20, 1976), 93 B.L.J. 593. 


$902. Power of national banks generally. 
U.S. District Court, D. Arizona (1976) The 
United States District Court for the Dis- 
trict of Arizona has ruled that the pro- 
vision of data processing services by 
national banks was not directly incidental 
to their powers set forth in the National 
Bank Act, 12 U.S.C. § 24 (Seventh). As 
such, the Comptroller of the Currency 
exceeded his authority in issuing his inter- 
pretive ruling — 12 C.F.R. § 7.3500 — inso- 
far as it permitted a national bank to 
engage in the provision of such services. 
National Retailers Corp. of Ariz. v. Valley 
Natl Banks, Civ. No. 71-410, 93 B.L.J. 
467. 


U.S. District Court, D. District of Celum- 
bia (1976) The Comptroller is entitled to 
issue his revised ruling without interfer- 
ence from the court. The proper time for 
plaintiff to challenge the Comptroller’s 
action is after the promulgation of the 


new interpretive ruling. American Soc’y 
of Travel Agents, Inc. v. Smith, 409 F. 
Supp. 376, 93 B.L.J. 1048. 


Pennsylvania (i975) In the absence of 
provisions in its charter, it was not ultra 
vires for a bank to agree to purchase the 
promissory note of a corporation from 
another bank, and it was liable on its 
agreement to purchase the note. Comp- 
troller’s ruling (12 C.F.R. § 7010) was 
inapplicable. Eastern Nat'l Bank & Trust 
Co. v. Union Nat'l Bank & Trust Co., 352 
A.2d 544, 93 B.L.J. 969. 


§927. Action against national bank. 
Colorado (1975) Petitioners were entitled 
to a change of venue to the county where 
real estate which was subject of the action 
was located. The action was commenced 
in the district court of Denver by respon- 
dent seeking to declare invalid a memo- 
randum of understanding signed by her, 
stating that petitioners be allowed to man- 
age the property in question and granting 
them an option to purchase it. Since the 
action commenced by respondent directly 
affected the ownership of property, the 
petitioners’ motion was granted. Colorado 
law provides that all actions affecting real 
property shall be tried in the county in 
which the property is situated. (Colo. Rev. 
Code Pro. § 98(a).) Here the substance 
of respondent’s action directly affected 
ownership of the property. The venue 
provisions of the National Bank Act, 12 
U.S.C. § 94, were not applicable as the 
petitioner bank did not invoke its pro- 
visions, and, in fact, joined in the applica- 
tion. Colorado Nat'l Bank of Denver v. 
District Ct., 52 P.2d 856, 93 B.L.J. 603. 


Oklahoma (1975) Where plaintiff's action 
in district court against a national bank 
and others was transitory in nature and 
the court was not the court of the county 
in which the bank was established, the 
bank was entitled to writ of prohibition 
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against the district court in view of the 
federal venue statute. Utica Nat'l Bank & 
Trust Co. v. Couch, 544 P.2d 265, 93 
B.L.J. 720. 


Texas (1975) Bank’s act in obtaining a 
writ of garnishment in its county of res- 
idence, which resulted in freezing plain- 
tiffs bank accounts in a different county, 
did not constitute a waiver of the manda- 
tory venue rights granted to national 
banks. Defendant as a national bank had 
the right to be sued in the county in which 
it was located. (12 U.S.C. § 94.) This 
statute is mandatory and overrules any 
conflicting state venue statutes. The bank 
did not file any proceedings in the second 
county or commit any acts evidencing an 
intent to relinquish its venue rights. It 
garnished plaintiff's bank accounts as part 
of an action commenced in its county of 
residence. First Nat'l] Bank of Midland v. 
Stoutco, Inc., Tex. Civ. App., 530 S.W.2d 
619, 93 B.L.J. 601. 


Texas (1976) Where bank instituted suit 
in a forum outside the county of its legal 
residence, it waived the venue privilege 
conferred on it by federal law in the coun- 
tersuit filed by defendants. Western Nat'l 
Bank of Amarillo v. Hix, Tex. Civ. App., 
533 S.W.2d 859, 93 B.L.J. 966. 


Utah (1975) Defendant, a national bank- 
ing association, was subject to state court 
jurisdiction where plaintiff was not at- 
tempting to interfere with the operation 
of the bank or to frustrate the purpose for 
which it was created or to impair its eff- 
ciency to discharge the duties imposed 
upon it by law. Defendant bank’s prin- 
cipal office was in New York, and it had 
no branch or agent in Utah. However, 
the court found that the bank could be 
sued in Utah the same as any other citizen 
of New York. A national banking asso- 
ciation has the power to sue and be sued 
as fully as natural persons. (12 U.S.C. 
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§ 24.) In addition, all national banks are 
deemed citizens of the states in which 
they are located. (28 U.S.C. § 1348.) 
Associates of Obstetric & Female Surgery, 
Inc. v. Apollo Prods., Inc., 542 P.2d 1079, 
93 B.L.J. 474. 


§928. —Action in foreign state. 
Oklahoma (1975) Where New York-based 
bank acted as trustee in savings plan in 
which plaintiff and many other Okla- 
homans participated, bank was subject to 
personal jurisdiction of the Oklahoma 
courts. The bank had sufficient contact 
with Oklahoma to satisfy the minimum 
contacts rule and the standards of fair 
play and substantial justice created by 
prior case law. The bank’s transaction of 
business in Oklahoma included collecting 
and holding funds in trust for Oklahoma 
employee-participants, making annual ac- 
counts, and paying such funds to the em- 
ployee-participants on their withdrawal 
from the trust. That the trust agreement 
provided that New York law was to gov- 
ern was not binding. The bank could not 
contract away its availability to Oklahoma 
courts simply by stating that all trans- 
actions were deemed to have taken place 
in its home state. It would be inequitable 
to require plaintiff to travel.to New York 
to gain jurisdiction over the bank. Car- 
mack v. Chemical Bank N.Y. Trust Co., 
536 P.2d 897, 93 B.L.J. 235. 


NEGLIGENCE 


$930. Liability for negligence. 
Mississippi (1975) Plaintiff could recover 
damages against bank for the physical 
consequences of shock, fright, and similar 
mental disturbances which were caused 
by the bank’s negligence, even though 
there was no simultaneous accompanying 
physical injury. First Nat'l Ban‘ v. Lang- 
ley, 314 So. 2d 324, 93 B.L.J. 98. 
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NOTICE OF DISHONOR 


$1055. Notice by mail. 

US. District Court, D. Colo. (1975) Payor 
bank which served notice of dishonor by 
telephone and mailed back the check to 
the Federal Reserve Bank in timely man- 
ner had sufficiently complied with legal 
requirements. G & A Cattle Co. v. First 
Bank & Trust Co. of Holly, Civ. Action 
No. 74-F-598, 93 B.L.J. 346. 


OFFICERS AND EMPLOYEES OF BANKS 


§1109.5. Removal of directors. 
Louisiana (1975) Plaintiffs were properly 
removed from their positions on the Board 
of Directors of a credit association where 
their conduct in reinstating the associa- 
tion’s president after agreeing to accept 
his resignation as required by defendant 
who was entitled to exercise supervision 
was insubordination, constituting good 
cause for plaintiffs’ removal. McVea v. 
Board of Directors of Fed. Inter Credit 
Bank, La. App., 322 So. 2d 448, 93 B.L.J. 
473. 


§1132. Notice to officer as notice to bank. 
Missouri (1975) Where teller with knowl- 
edge that cashier's check was purchased 
with a check drawn on insufficient funds 
accepted it for deposit in defendant bank, 
the bank was not a holder in due course 
and was liable to plaintiff bank which 
issued the cashier’s check. The purchaser 
of the cashier’s check was an employee of 
defendant bank, and she shared a window 
with the teller. The employee had clearly 
obtained the cashier's check from the 
plaintiff bank without adequate funds, and 
the court held that the teller had knowl- 
edge of this fact. Since the teller knew 
that plaintiff bank’s obligation on the 
cashier’s check was voidable, she had 
knowledge of a defense to the instrument. 
(U.C.C. § 3-304.) Her knowledge was 
imputed to the defendant bank and pre- 


vented it from being a holder in due 
course. The evidence indicated that the 
teller knew the cashier’s check had been 
fraudulently procured so that the defen- 
dant bank did not take it in good faith. 
(U.C.C. § 1-201(19).) Mid-Continent 


Nat'l Bank v. Bank of Independence, Mo. 
App., 523 S.W.2d 569, 93 B.L.J. 99. 


$1134.7. Employment and Civil Rights 
Act. 

U.S. District Court, W.D. North Carolina 
(1975) Where defendant bank refused to 
take reasonable steps to accommodate the 
religious beliefs of the plaintiff, a Seventh- 
Day Adventist and a former employee of 
the bank, and specifically refused to at- 
tempt to find a job in which her religious 
beliefs could be accommodated, bank was 
guilty of discrimination. The court found 
that defendant’s employees took no steps 
to discover if there was a job available 
which would not conflict with plaintiff's 
sabbath. It was also held that defendant 
failed to prove that employing plaintiff 
would result in business hardships for de- 
fendant with respect to employee rela- 
tions, morale, and discipline. Plaintiff was 
awarded back pay and defendant was 
ordered to offer her the next vacancy for 
which plaintiff was qualified and in which 
her religious beliefs could be accommo- 
dated. Jordan v. North Carolina Nat'l 
Bank, 399 F. Supp. 172, 93 B.L.J. 237. 


PARTNERSHIP 


81190. Liability of firm or partner. 

Arkansas (1975) Defendant, a partner in 
a meat-packing firm who cosigned a 
ninety-day note with her partner and then 
sold her interest to her partner before the 
note was due, was still liable to the bank 
as a principal obligor. Defendant offered 
no proof to support her allegation that the 
bank had made a binding agreement with 
the other partner not to sue him, thereby 
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releasing her. The court rejected defen- 
dant’s other allegation that the bank 
should have set off the amount of the loan 
against the partnership's checking ac- 
count. Although the partnership’s check- 
ing account did briefly exceed the amount 
of the note, and the bank could have ap- 
plied such funds in satisfaction of the 
note, it had no duty to do so. Nor did 
defendant rely, to her detriment, on the 
bank’s failure to offset the claim. Glover 
v. National Bank of Commerce of Pine 


Bluff, 529 S.W.2d 333, 93 B.L.J. 605. 


§1196.5. Passbook. 

New York (1975) A bank savings account 
passbook is not “an instrument for the 
payment of money only” se that plaintiff 
could not on the basis of entries therein 
move for summary judgment in lieu of 
complaint. (N.Y. Civ. Prac. § 3213.) A 
savings account passbook is not a form of 
commercial paper, is not negotiable, is 
not signed by the party to be charged, 
is often erroneous in content and form, is 
not the formal and explicit acquiescence 
of money due, and is in fact nothing more 
than a book in which a depositor’s account 
is recorded by the bank. Nor is a savings 
account passbook an instrument within 
the meaning of the CPLR. An instrument 
within the intent of the statute is one 
which clearly, unequivocally, and uncon- 
ditionally sets forth the basis for liability 
and the particular liability involved. A 
passbook is not unequivocal or uncondi- 
tional on its face or in its body. It is mere- 
ly a record of a debtor-creditor relation- 
ship between the bank and its depositor. 
Stern v. Chemical Bank, N.Y.C. Civ. Ct., 
372 N.Y.S.2d 913, 93 B.L.J. 238. 


PAYMENT 


$1249. —Bank’s right to apply deposit to 
depositor’s note. 

Illinois (1975) Where funds of guarantor 

on deposit with plaintiff-bank were not a 
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special deposit, bank could use the funds 
to offset the balance due on default of the 
guarantied note. Mid-City Nat'l Bank of 
Chicago v. Mar Bldg. Corp., Ill. App., 339 
N.E.2d 497, 93 B.L.J. 968. 


§1257.5. Note as payment. 

U.S. Court of Appeals, 7th Cir. (1975) An 
accrual taxpayer who delivered its secured 
promissory note to the trustee of a qual- 
ified employee profit-sharing plan was not 
entitled to an income tax deduction be- 
cause the promissory note did not con- 
stitute payment within the meaning of the 
Internal Revenue Code. (26 U.S.C. § 
404(a).) A promissory note is not the 
equivalent of payment. The court dis- 
tinguished this case from another, which 
held that a demand note was equivalent 
to a check. (Sachs v. Comm’, 298 F.2d 
313 (3d Cir. 1953).) Under Pennsylvania 
law, at issue in the Sachs case, the bank 
at which a note is payable on demand is to 
pay the note upon presentment out of 
available funds. (U.C.C. § 3-121, alter- 
native A.) However, under Illinois law, 
applicable here, a note that states it is 
payable at a bank does not itself authorize 
the bank to make payment. (U.C.C. § 
3-121, alternative B.) The court con- 
cluded that the promissory note in these 
circumstances was not payment sufficient 
to entitle the taxpayer to a tax deduction. 
Don E. Williams Co. v. Comm’r, 527 F.2d 
649, 93 B.L.J. 964. 


PLEDGE AND COLLATERAL 


81270. Wrongful pledge. 

U.S. District Court, D. Massachusetts 
(1975) Where bank had notice of plain- 
tiffs loss of securities prior to its receipt 
of two of these securities as collateral for 
a loan, and the bank failed to establish 
reasonable channels of communicating 
this notice to employees conducting trans- 
actions in relation to these securities, it 
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was not a bona fide purchaser and was 
guilty of converting the two securities 
when it took them into its possession. 
Morgan Guaranty Trust Co. v. Third Nat'l 
Bank of Hampden City, 400 F. Supp. 383, 
93 B.L.J. 471. 


Louisiana (1976) Where defendant-bank 
accepted in pledge certain securities and 
cashed others, knowing they were assets 
of plaintiff and not the pledgor, ‘Texas 
National Capital, Inc., it was liable to 
plaintiff for the value of the securities. 
Fidelity Stand. Life Ins. Co. v. First City 
Fin. Corp., La. App., 325 So. 2d 879, 93 
B.L.J. 000. 


RECORDS OF BANK 


Privacy—Constitutionality of 

Statutes. Legal process to ex- 

amine. 
U.S. Supreme Court (1976) A bank de- 
positor has no protected Fourth Amend- 
ment interest in the records kept by his 
bank. Such records are business records 
of the bank and are not private papers of 
the depositor. A depositor has no legit- 
imate expectation of privacy in the con- 
tents of the original checks and deposit 
slips. The checks are not confidential 
communications but negotiable instru- 
ments to be used in commercial transac- 
tions. 

The compulsion of record-keeping re- 
quirements embodied in the Bank Secrecy 
Act does not create a Fourth Amendment 
interest in the depositor where none 
existed before. Even if banks could be 
said to be acting solely as government 
agents in complying with the require- 
ments, there would be no intrusion upon 
the depositor’s Fourth Amendment rights. 
United States v. Miller, 44 U.S.L.W. 4528, 
93 B.L.J. 838. 


U.S. District Court, E.D. New York 
(1975) Court will not enforce a grand 


jury subpoena duces tecum served upon a 
bank where possible civil liability of the 
bank far outweighs the interest the grand 
jury has in investigating the documents 
subpoenaed. United States v. Loskocinski, 
403 F. Supp. 75, 93 B.L.J. 716. 


U.S. District Court, D. Vermont (1975) 
The Bank Secrecy Act did not violate the 
Fifth Amendment by requiring record- 
keeping and reporting of a wide range 
of domestic and foreign monetary trans- 
actions. Nor was the Act unconstitutional 
for violations of the defendant’s First 
Amendment rights. United States v. San 
Juan, 405 F. Supp. 686, 93 B.L.J. 959. 
$1346.4. Expenses of complying with 
summons. 

U.S. District Court, C.D. California (1975) 
Court ordered that United States reim- 
burse bank for expenses incurred in com- 
plying with an IRS summons which re- 
quired production of the bank’s records 
of transaction by certain of its customers. 
The court’s decision hinged on the issue 
of reasonableness. It found that the ex- 
pense incurred was not a predictable part 
of the banking business, did not fall upon 
all banks equally, and was not specifically 
evaluated by the legislature nor imposed 
by it on all those who do banking busi- 
ness. Thus, it was not a reasonable ex- 
pense which the bank should bear. 
United States v. Farmers & Merchants 
Bank, 397 F. Supp. 418, 93 B.L.J. 211. 


SALES 


$1357. Contracts of sales. 

Texas (1975) Where a transaction, on its 
face purporting to be a sale, was found in 
fact to be a mortgage transaction, sub- 
sequent innocert purchaser for value had 
superior title. South Tex. Bank v. Ren- 
teria, Tex. Civ. App., 523 S.W.2d 780, 93 
B.L.J. 100. 
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SAVINGS BANKS 


$1359. Powers of savings banks. 

New York (1975) Held that NOW ac- 
counts, a form of checking account ser- 
vice offered by many savings banks under 
regulations of the superintendent of 
banks, were contrary to the banking law 
and that the superintendent's regulations 
were null and void. New York State 
Bankers’ Ass'n v. Albright, Ct. App., 381 
N.Y.S.2d 17, 93 B.L.J. 965. 


SIGNATURES OBTAINED BY FRAUD 


81378. Checks obtained by fraud. 
Oklahoma (1976) Where plaintiff pur- 
chased a cashier's check payable to an 
imposter intending that person to indorse 
the check, the bank was not liable for 
paying the check in contravention of a 
stop payment order issued by plaintiff on 
discovering the fraud. Covington v. Penn 
Square Nat'l Bank, Okla. App., 545 P.2d 
824, 93 B.L.J. 849. 


STATUTE OF LIMITATIONS 


§1402. Action for usurious interest. 
Texas (1975) Plaintiff's action to recover 
twice the amount of interest paid on an 
allegedly usurious loan was barred by the 
statute of limitations. Hurley v. National 
Bank of Commerce, Tex. Civ. App., 529 
S.W.2d 789, 93 B.L.J. 241. 


STOCKS AND STOCKHOLDERS 


§1411. Negotiability of shares of stock. 

U.S. District Court, E.D. Pa. (1975) Bank 
was not,liable for conversion of stolen 
securities pledged to it as collateral where 
bank’s officer, Edwards, acted in good 
faith in collateralizing the debentures, 
and the entire transaction was free from 
the taint of suspicious circumstances suffi- 
cient to constitute constructive notice of 
the plaintiffs’ adverse claim or to create 
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a duty in defendant to investigate the 
nature and quality of defendant (Weiss) 
pledgor’s possession. Colin v. Central 
Penn Nat'l Bank, 404 F. Supp. 638, 93 
B.L.J. 853. 


$1430. Right of stockholder to inspect 
books generally. 

Alabama (1976) An action for declaratory 
judgment filed by a bank to limit its stock- 
holders’ inspection of corporate records 
was a refusal of the stockholders’ demand 
for inspection as a matter of law, and the 
bank was liable for a statutory penalty. 
Miles v. Bank of Heflin, 328 So. 2d 281, 
93 B.L.J. 1060. 


STOPPING PAYMENT 


$1474. Liability of bank paying stopped 
check. 

New York (1976) Where bank paid check 
after plaintiff had properly and timely 
ordered payment stopped, the bank was 
liable to plaintiff for the full amount of 
the check, since the bank did not come 
forward and present evidence showing 
absence of actual loss. Thomas v. Marine 
Midland Tinkers Bank, N.Y.C. Civ. Ct., 
381 N.Y.S.2d 797, 93 B.L.J. 1050. 


$1476. Right of bank to recover money 
paid on stopped check. 

U.S. District Court, W.D. Missouri (1975) 
Bank was entitled to collect on check 
stopped by defendants, and defendants 
could not assert a claim of setoff arising 
from other checks issued in a different 
transaction. Bank of Wyandotte v. Wood- 
row, 394 F. Supp. 550, 93 B.L.J. 96. 


TAXATION 


$1522.5. Lien for taxes. 

New York (1976) Where the entire amount 
of plaintiff's funds on deposit with defen- 
dant were subject to notices of levy and 
demands for payment served by the In- 
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ternal Revenue Service, the bank was 
required to surrender plaintiffs funds to 
the appropriate federal authorities. (26 
U.S.C. §§ 6321, 6331.) The amount on 
deposit was less than the sum demanded 
by the Internal Revenue Service. Had 
defendant failed to surrender the funds, it 
could have been liable for the amount due 
and possibly subject to an additional pen- 
alty for noncompliance. (26 U.S.C. § 
6332(c).) The bank was not liable for 
damages due to its dishonor of certain 
drafts after the funds were surrendered 
to the government. Choraria v. First Nat'l 
City Bank, App. Div., Ist Dep't, 379 
N.Y.S.2d 101, 93 B.L.J. 848. 


TRUST COMPANIES 


$1560. Powers and liabilities. 

New Hampshire (1976) The Board of 
Trust Company Incorporation acted prop- 
erly in denying petition to form a new 
trust company on the grounds that the 
proposed capital was inadequate and that 
the economic conditions at the time would 
limit the profitability of the proposed trust 
company. Hanaway v. State, 352 A.2d 
715, 93 B.L.J. 967. 


TRUTH IN LENDING 


§1562.01. Truth in Lending. 

U.S. Court of Appeals, 2d Cir. (1975) 
Grant’s coupon-book 
found to be in violation of the Truth in 
Lending (TIL) Act and was also held to 
be usurious. Ives v. W.T. Grant Co., 522 
F.2d 749, 93 B.L.J. 1065. 

U.S. Court of Appeals, 3d Cir. (1975) A 
creditor's right to accelerate payment on 
default was not a “default, delinquency, 
or similar charge” requiring disclosure 


credit plan was 


where state law required the creditor to 
refund any unearned portion of the fi- 


nance charge to the borrower. Johnson v. 
McCrackin-Sturman Ford, Inc., 527 F.2d 
257, 93 B.L.J. 974. 


U.S. Court of Appeals, 5th Cir. (1975) 
Court held that periodic statement of ac- 
count sent to customer by bank card issuer 
as required by the Truth in Lending Act 
complied with both conspicuity and fi- 
nance charge disclosure requirements. 
Bussey v. Georgia BankAmericard, 516 
F.2d 452, 93 B.L.J. 102. 


U.S. Court of Appeals, 5th Cir. (1976) The 
statutory loan fees imposed pursuant to 
state law must be disclosed as “prepaid 
finance under Regulation Z. 
Jones v. Community Loan & Inv. Corp., 
526 F.2d 642, 93 B.L.J. 729. 


charges 


U.S. Court of Appeals, 5th Cir. (1976) 
Plaintiff opened a revolving charge plan 
account with defendant and received a 
disclosure statement for an open-end 
credit account, as required by law. (12 
C.F.R. § 226.7(a).) Plaintiff asserted that 
the defendant's periodic statement was 
inadequate in its failure to disclose the 
method used to compute the monthly 
balance. Defendant was required to dis- 
close the balance on which the finance 
charge was computed and a statement of 
how that balance was determined. (12 
C.F.R. § 226.7(b)(8).) The court held 
that the language used by defendant 
adequately met the disclosure require- 
ments. Plaintiff also contended that the 
periodic statement did not contain the 
term “new balance” as required by 12 
C.F.R. § 226.7(b)(9). Defendant's state- 
ment had only one column with the head- 
ing “Balance,” and the court held this to 
be insufficient. The technical require- 
ments of Truth in Lending must be strictly 
enforced to achieve the Act’s goal of 
standardization of terms. Plaintiff further 
contended that the disclosure statement 
had to disclose the vendor's privilege or 
lien granted by Louisiana law to satisfy 
the requirement that a security interest 
be disclosed. (12 C.F.R. § 226.7(a)(7).) 
Defendant claimed that its statement that 
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it was “granted a security interest in the 
merchandise purchased in accordance 
with existing state laws” was sufficient. It 
was held that the vendor’s privilege had 
to be expressly disclosed to comply with 
Truth in Lending. Finally, the court re- 
manded that part of the trial court’s order 
disallowing class action status with direc- 
tions that the question be reconsidered. 
Pennino v. Morris Kirschman & Co., 526 


F.2d 367, 93 B.L.J. 729. 


U.S. Court of Appeals, 5th Cir. (1976) 
Where defendant lender submitted to 
court a copy of a disclosure statement 
purportedly signed in two places by plain- 
tiff borrower, and containing an election 
to purchase credit life and disability in- 
surance through the lender without serv- 
ing a copy on plaintiff, and where this 
statement differed from the one submitted 
by plaintiff, the court erred in relying on 
defendant’s disclosure statement. The law 
requires that a borrower be furnished with 
a duplicate of the instrument containing 
the required lender disclosures. (12 
C.F.R. § 226.8(a). The borrower’s writ- 
ten election to obtain optional credit in- 
surance from the lender is not a lender 
disclosure within the meaning of the law. 
However, although the lower court was 
correct in finding that the credit life and 
disability insurance costs were properly 
excluded from the finance charge, it erred 
in finding that noninclusion of the fire in- 
A lender 


must include the cost of fire insurance in 


surance premium was proper. 


the finance charge, unless a clear and 


specific statement in writing is furnished 


by the lender setting forth the cost of 
insurance if obtained from the lender, and 
stating that the borrower may choose 
the person from whom insurance is ob- 
tained. (15 U.S.C. § 1605(c).) Defen- 
dant here failed to comply with this re- 
quirement. Burton v. G.A.C. Fin. Co., 
525 F.2d 961, 93 B.L.J. 602. 
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U.S. Court of Appeals, 7th Cir. (1976) 
Where creditor violated provisions of the 
Truth in Lending Act and Regulation, Z 
by failing to make disclosures in a mean- 
ingful sequence, it was liable to comaker 
of the note for statutory penalty and at- 
torney’s fees. Allen v. Beneficial Fin. Co. 
of Gary, 531 F.2d 797, 93 B.L.J. 1061. 


U.S. District Court, N.D. Georgia (1975) 
Where disclosure statement failed to state 
creditor's right to accelerate note on de- 
fault, and method of acceleration had po- 
tential to increase the annual rate of in- 
terest and thus to create a charge, the 
court held that creditor violated the Truth 
in Lending Act. (Reg. Z § 226.8(b)(4).) 
The right of acceleration is a charge which 
must be disclosed. Only where accelera- 
tion does not create an additional charge 
is the creditor excused from disclosure. 
This occurs when the debtor pays only 
the unpaid principal balance and accrued 
interest of the original debt. If the ac- 
celeration clause includes an acceleration 
of unearned interest, disclosure is re- 
quired. McDaniel v. Fulton Nat’ Bank 
of Atlanta, 395 F. Supp. 422, 93 B.L.J. 
238. 


U.S. District Court, N.D. Georgia (1976) 
The Truth in Lending Act does not ap- 
ply to insurance premium financing agree- 
ments because the Act does not specif- 
ically relate to the business of insurance 
and the Act if applied would supersede 
a valid state law regulating that business. 
Cochran v. Paco, Inc., 409 F. Supp. 219, 
93 B.L.J. 1064. 


U.S. District Court, D. Hawaii (1975) The 
disclosure of the right to accelerate pay- 
ment of loan is implicit in the language 
of Section 226.8(b)(4) of Regulation Z. 
Where, however, the lender had acted 
reasonably and in good faith and where 
the requirement to disclose did not appear 
clearly from the statute, regulations, or 
case law, the lender was not held to 
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liability under the Truth in Lending Act. 
Kessler v. Associates Fin. Serv. Co., 405 
F. Supp. 122, 93 B.L.J 717. 


U.S. District Court, W.D. Kentucky (1975) 
A forfeiture- and _liquidated-damage 
clause in an installment contract for the 
sale of realty is a “default” or similar 
charge payable within the meaning of the 
Truth in Lending Act and Regulation Z. 
Accordingly, there is a violation of the 
Act and Regulations, when there is fail- 
ure to properly disclose the method of 
computing the potential charge by not 
placing the clause on the same side of 
the sheet with the other default provisions 
and required disclosures and above or 
adjacent to plaintiffs’ signatures. (12 C. 
F.R. § 226.8(a).) Glover v. Doe Valley 
Dev. Corp., 408 F. Supp. 699, 93 B.L.J. 
1062. 


U.S. District Court, W.D. Louisiana (1975) 
Creditor’s failure to include in its disclo- 
sure statement a description of the chattel 
mortgage to be acquired by it in connec- 
tion with its extension of credit to the 
debtor was an express violation of law. 
(15 U.S.C. § 1639(a)(8).) The creditor's 
defense of a bona fide error was without 
merit. That defense, as stated in the 
Truth in Lending Act, applies to mere 
clerical errors which occur despite reason- 
able diligence in preparing the disclosure 
statement. Good-faith errors of law can- 
not be excused. The debtor was entitled 
to judgment of twice the finance charge 
imposed in connection with the transac- 
tion plus costs and reasonable attorney's 
fees. (15 U.S.C. § 1640(a)(1).) Wilson 
v. Shreveport Loan Corp., 404 F. Supp. 
375, 93 B.L.J. 609. 


U.S. District Court, C.D. Missouri (1975) 
Where plaintiff failed to bring suit for 
violation of the Truth in Lending provi- 
sions within one year of the alleged 
violations, the action was barred by the 
statute of limitations. Fenton v. Citizens 
Sav. Ass'n, 400 F. Supp. 874, 93 B.L.J. 730. 


U.S. District Court, M.D. Tennessee 
(1974) Court held that disclosures on the 
face of the installment sales agreement 
constituted a clear, conspicuous, and spe- 
cific statement of the cost of required in- 
surance and plaintiffs’ option of obtaining 
it either from the seller or any other per- 
son. Reed v. Washington Trailer Sales, 
Inc., 393 F. Supp. 886, 93 B.L.J. 101. 


U.S. District Court, E.D. Virginia (1975) 
Where state method of determining the 
cost of credit was inconsistent with re- 
quirements of the Truth in Lending Act, 
defendant had a duty to disclose the in- 
consistency in the form prescribed by the 
Act. Mason v. General Fin. Corp., 401 
F. Supp. 782, 93 B.L.J. 468. 


Georgia (1975) Plaintiff, retail creditor, 
violated the Truth in Lending Act in its 
contract by not clearly and fully describ- 
ing the security interests retained by the 
plaintiff in past, current, and future sales 
contracts, and by not placing such de- 
scription with other disclosures either on 
the front side of the contract or on a sep- 
arate page with all disclosures. Bell v. 
Loosier of Albany, Inc., Ga. App., 222 
S.E.2d 839, 93 B.L.J. 975. 


New York (1976) Fees collected by cred- 
itor for the title and registration of an 
automobile and for a document fee could 
not be included in the cash price but had 
to be either included in the finance charge 
or separately disclosed. Walker v. Secu- 
rity Trust Co. of Rochester, Sup. Ct., 
Monroe County, 389 N.Y.S.2d 308, 93 
B.L.J. 848. 


UNIFORM COMMERCIAL CODE 


$1562.59. Article 9—Secured transac- 
tions. 

Alabama (1976) Where plaintiff had a 

perfected security interest in a truck, its 

claim was superior to that of a repairman 

who had rebuilt the truck’s engine. Ford 
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Motor Credit Co. v. Howell Bros. Truck 
& Auto Repair, Inc., 325 So. 2d 562, 93 
B.L.J. 851. 


Georgia (1975) Where bank had perfected 
security interest in a vehicle, its rights 
were superior to those of claimant who 
purchased the automobile from defen- 
dant debtor. Defendant signed a condi- 
tional sales contract financing the pur- 
chase of the automobile. He defaulted, 
and plaintiff bank attached the vehicle. 
On the same day that plaintiff made the 
loan, defendant attempted to sell the car 
to the claimant by signing a bill of sale 
or tag registration form conveying title. 
The court held that defendant failed to 
properly transfer his interest in the car. 
(Ga. Code Ann. § 68-415a(d).) No pur- 
chaser or transferee acquires any right, 
title, or interest in a vehicle purchased by 
him unless and until he obtains from the 
transferor the certifiate of title. No ev- 
idence was introduced to contradict the 
prima facie evidence of ownership by 
plaintiff. McMath v. Columbus Bank & 


Trust Co., Ga. App., 222 S.E.2d 177, 93 
B.L.J. 964. 


Iowa (1975) A secured creditor was en- 
titled to create a lien on debtor’s bank 
account in defendant bank, and bank 
could not appropriate funds to satisfy its 
loan to debtor after receiving notice of 
plaintiffs lien. Domain Indus., Inc. v. 
First Sec. Bank & Trust Co., 230 N.W.2d 
165, 93 B.L.J. 104. 


Kansas (1975) Where bank perfected its 
security interest in a vehicle in Oklahoma 
and vehicle was removed tc Kansas by 
debtor and soid there to an innocent bona 
fide purchaser, bank’s interest was supe- 
rior to that of purchaser for a four-month 
period, regardless of whether the bank 
perfected its interest in Kansas. The law 
provides that if a security interest in 
property is perfected in the state where 
the interest attached and subsequently 
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the property is brought to another state, 
the security interest continues to be per- 
fected in the second state for a four- 
month period. If the creditor perfects 
his interest in the second state within the 
four-month period, his interest continues 
uninterrupted. (U.C.C. § 9-103.) The 
four-month period is not a grace period 
for filing. It is an absolute period of pro- 
tection of the creditor’s security interest 
designed to give him adequate time to 
locate the property. Anyone purchasing 
the property within these four months has 
a subordinate interest. After this time, if 
the creditor fails to perfect in the second 
state, he becomes an unsecured creditor, 
and his interest is subordinate to that of 
a bona fide purchaser. American State 
Bank v. White, 535 P.2d 424, 93 B.L.J. 
105. 


Oklahoma (1975) Where federal bank 
never took possession of two notes pledged 
as security to another bank in a separate 
loan transaction, it did not have a prior 
perfected security interest in the notes. 
Bowles v. City Nat'l Bank & Trust Co. of 
Oklahoma City, Okla. App., 537 P.2d 
1219, 93 B.L.J. 103. 


Oklahoma (1975) Where transaction be- 
tween defendant and car dealer was a 
consumer credit sale, dealer could not 
properly take a security interest in a vehi- 
cle which was not the subject of the trans- 
action. The bank, as assignee of the sales 
agreement, had no greater interest than 
the car dealer. First Nat’l Bank of Ama- 
rillo v. LaJoie, 537 P.2d 1207, 93 B.L,J. 
106. 


Texas (1975) Creditor perfected a security 
interest in certificate of deposit bought 
by debtor by taking possession of the cer- 
tificate pursuant to a security agreement. 
It was not necessary for the creditor to 
file a financing statement. Since the cred- 
itor had a prior perfected interest, the 
bank’s claim of an equitable right to offset 
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the debtor’s previous indebtedness to it 
was denied. The court held that a cer- 
tificate of deposit, whether negotiable or 
nonnegotiable, is transferable by delivery 
of possession in the ordinary course of 
business within the meaning of the U.C.C. 
definition of “instruments.” (U.C.C. § 
105(a)(9).) Since the nonnegotiable 
certificate of deposit in issue here was an 
“instrument,” the only way a security in- 
terest in it could be perfected was by 
possession. (U.C.C. § 9-304(a).) The 
ceridtor was entitled to the certificate 
and no subsequent claim by the bank 
could impair its interest. First Nat'l Bank 
in Grand Prairie v. Lone Star Life Ins. 
Co., Tex Civ. App., 524 S.W.2d 525, 93 
B.L.J. 102. 


Washington (1975) The Uniform Com- 
mercial Code provision authorizing self- 
help repossession of collateral without 
notice or hearing did not violate due 
process. Faircloth v. Old Nat'l Bank of 
Wash., 541 P.2d 362, 93 B.L.J. 357. 


Wisconsin (1975) Lender who had a valid 


perfected security interest in cattle sold 
at auction had priority over seller of cat- 
tle to debtor where seller failed to perfect 
Barth Bros. v. Billings, 227 
N.W.2d 673, 93 B.L.J. 601. 


its interest. 


USURY 


81564. What constitutes usury. 

Texas (1975) Where bank, as assignee of 
retail installment contract, sought to re- 
cover from debtor after default, and its 
notice of intent to repossess, petition and 
sequestration affidavit showed a demand 
requiring a total of payments which in- 
cluded all of the finance charge, both 
earned and unearned, the bank had vi- 
olated Texas consumer law. Moore v. 
Sabine Nat'l Bank of Port Arthur, Tex. 
Civ. App., 527 $.W.2d 209, 93 B.L.J. 239. 


$1564.5. Computation of service changes. 
U.S. Court of Appeals, 3d Cir. (1975) In 
a class action against national banks chal- 
lenging the method by which they com- 
puted the service charge on their custom- 
ers’ Master Charge and BankAmericard 
revolving charge accounts, the court held 
that the use of the previous-balance 
method for computing service charges 
was prohibited by Pennsylvania law and 
that the charging of a service charge on 
an unpaid service charge amounted to 
compounding of interest and was unlaw- 
ful. Haas v. Pittsburg Nat'l Bank, 526 
F.2d 1083, 93 B.L.J. 973. 


$1577. —Loans by national banks. 

U.S. District Court, W.D. Missouri (1975) 
In bank credit card transactions national 
banks were permitted by federal law to 
charge the highest interest rates allowed 
by state law to any lending institution 
notwithstanding that these transactions 
fell within coverage of the Retail Credit 
Sales Act, which set a low rate of inter- 
est. United Mo. Bank of Kansas City, 
N.A. v. Danforth, 394 F. Supp. 774, 93 
B.L.J. 240. 


Connecticut (1975) Where state law did 
not impose a maximum interest rate on 
state banks, a federally chartered national 
bank was also free of limitations on the 
interest it could charge. Connecticut law 
prohibits the making of loans at a greater 
interest rate than 12 percent. (Conn. Code 
§ 37-4.) However, the law specifically 
states that that section does not apply to 
any loan made by any national bank or 
any bank or trust company incorporated 
under the laws of this state. (Conn. Code 
§ 37-9.) A national bank may charge in- 
terest at the rate allowed by the laws of 
the state where it is located. (12 U.S.C. 
§ 85.‘ Since state banks in Connecticut 
could charge whatever interest was agreed 
upon by the parties, plaintiff, as a national 
bank, was entitled to do the same. State 
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Nat'l Bank of Conn. v. Cohen, 349 A.2d 
729, 93 B.L.J. 722. 


WILLS 


$1601. Testamentary capacity. 

New York (1975) Special verdict to the 
effect that testatrix lacked testamentary 
capacity was reversed as without founda- 
tion in the record. The court found that 
testatrix was an independent person who 
despite her age, managed her own house- 
hold and maintained her own circle of 
friends. This evidence established the 
level of mental capacity which the law 
requires. The contestant produced in- 
sufficient evidence to establish undue in- 
fluence. In re Cottone, App. Div., 2d 
Dep't, 374 N.Y.S.2d 45, 93 B.L.J. 367. 


Texas (1975) The court found in favor of 
decedent’s mother who brought an action 
to set aside the will and probate of the 
will of her son on the ground that he 
lacked the mental competence to execute 
a will. The contestant’s witnesses testified 
that decedent was in a state of mental 
deterioration before and after the date on 
which the will was signed. Several times 
decedent had denied he ever executed a 
will. The evidence was held to be legally 
sufficient to support the trial court’s find- 
ings and judgment that decedent was in- 
competent and of unsound mind when 
the will was made. The trial court acted 
properly in denying the proponent’s mo- 
tion, made only twelve days after the 
trial, to reopen the testimony to introduce 
new evidence. Barrier v. Beavers, Tex. 


Civ. App., 531 $.W.2d 191, 93 B.LJ. 613. 


81604. Signature and execution. 

Louisiana (1976) Testator’s inability to 
read with his ordinary glasses type size 
smaller than 10 mm did not invalidate his 
will typed in type size of about 2 mm. 
The testator was able to read within the 
meaning of the state even though he had 
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to use a magnifying lens. The statute 
does not require recital or proof that the 
will was actually read by the testator. 
Therefore, the fact that the witnesses to 
the will testified that testator did not use 
a magnifying glass to read the will before 
executing it was immaterial. Succession 
of Harris, La. App., 329 So. 2d 493, 93 
B.L.J. 1074. 


$1604.5. Holographic will. 

Montana (1976) Holographic will had to 
be denied probate where it contained no 
date. In re Estate of Gudmunsen, 545 
P.2d 146, 93 B.L.J. 858. 


§1605.5. Lost will. 

Washington (1975) Court properly ad- 
mitted lost will to probate where it was 
established that will was lost or destroyed 
but in existence at time of testatrix’s 
death; that it was properly executed; and 
that its contents were clearly and dis- 
tinctly proven by two witnesses. (Wash. 
Rev. Code Ann. § 11.20.070.) In re Estate 
of Nelson, 537 P.2d 765, 93 B.L.J. 110. 


§1606. Revocation of will. 

Florida (1975) Court held that petition to 
set aside probate court’s order of distribu- 
tion was actually a petition for revocation 
of probate of decedent's will. The petition 
alleged that when the will was executed, 
decedent was incompetent and under un- 
due influence. Florida law provides that 
any heir or distributee may at any time 
before final discharge of the personal rep- 
resentative make application for revoca- 
tion of probate by petition to the court. 
Here the petition was filed almost three 
months after the order discharging the 
executor was issued. The statutory period 
allowed to any heir or distributee to peti- 
tion the court for revocation is binding in 
the absence of fraud, overreaching, or 
mistake as to reasonably require investi- 
gation by the court. Such allegations were 
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not present here. Padgett v. Estate of 
Padgett, Fla. App., 318 So. 2d 484, 93 
B.LJ. 366. 


Iowa (1975) Where proponent of lost will 
produced sufficient evidence to overcome 
the presumption of revocation, court 
acted properly in admitting the will to 
probate. An unsigned carbon copy of the 
will was found among decedent's papers 
after his death. The court noted that if 
decedent intended to revoke the will, he 
would have destroyed the copy rather 
than keeping it in the safest place he had 
for papers. The fact that decedent had 
written the word “Will” on the bottom of 
the first page of the copy was significant. 
The court concluded that the facts were 
inconsistent with and repugnant to an 
intention to die intestate or revoke the 
will. The evidence produced as to dece- 
dent’s relationship to proponent, the resid- 
uary beneficiary under the will, and as to 
the general circumstances prior to dece- 
dent’s death met the burden of proof of 
nonrevocation imposed on the proponent 
of a lost will. In re Estate of Crozier, 232 
N.W.2d 554, 93 B.L.J. 366. 


Ohio (1975) Where decedent and his wife 
were divorced and pursuant thereto en- 
tered into a full settlement of property 
rights, the will executed by decedent dur- 
ing their marriage was impliedly revoked. 
The statute setting forth specific methods 
of revoking a will also states that a revo- 
cation may be implied by law from sub- 
sequent changes in the circumstances of 
the testator. (Ohio Rev. Code Ann. § 
2107.33.) The divorce and settlement 
were sufficient changes of circumstances 
from which a revocation could be implied. 
That was especially true since decedent 
died seventeen days after the divorce was 
granted during which time he was ill and 
could not be expected to change his will. 
In re Estate of McQuay, Ohio App., 335 
N.E.2d 746, 93 B.L.J. 365. 


Texas (1975) Where several witnesses tes- 
tified that decedent tore her will into 
pieces and threw it away and the pro- 
ponent of the will offered no contradicting 
evidence, carbon copy of the will offered 
by the proponent was denied probate. 
The original will was never introduced 
in court, and it was held that decedent 
during her lifetime by an act of physical 
destruction had revoked the will. The 
fact that the will was valid and properly 
executed and witnessed did not mean it 
had to be admitted to probate. A testatrix 
can revoke a valid will. Davis v. Hoskins, 
Tex. Civ. App., 531 S.W.2d 424, 93 B.L,J. 
855. 


§1606.6. Joint and mutual will. 

Illinois (1975) Summary judgment was not 
properly granted where question of fact 
existed as to whether the surviving spouse 
had notice of her husband's intention to 
revoke their joint and mutual will. In re 
Estate of Willis, Il. App., 337 N.E.2d 35, 
93 B.L.J. 612. 


Michigan (1975) Where decedent ex- 
ecuted a joint and mutual will with his 
first wife and after her death he remar- 
ried and executed a second joint and 
mutual will revoking all previous wills, 
defendant, beneficiary under the first will, 
was entitled to present proof that the first 
will created an irrevocable trust. The trial 
court erred in granting summary judg- 
ment to plaintiff, the second wife. Kozyra 
v. Jackman, Mich. App., 230 N.W.2d 284, 
93 B.LJ. 242. 


Montana (1975) An oral contract between 
the spouses to dispose of their property 
by will to each other was binding. Conitz 
v. Walker, 541 P.2d 1028, 93 B.L.J. 476. 


Texas (1975) Where language of a joint 
and mutual will expressed a plain, spe- 
cific, and unambiguous intention that all 
property of the survivor pass under the 
will, property acquired by the surviving 
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spouse subsequent to her husband's 
death also passed according to the terms 
of the joint will. After her husband’s 
death, decedent executed a holographic 
will, leaving $5,000, the amount of her 
husband's estate at his death, to his two 
children, the beneficiaries of the joint and 
mutual will. Decedent’s will then dis- 
posed of her after-acquired property. The 
court held that the joint and mutual will 
attached to and included all the property 
acquired by decedent after her husband’s 
death. Nothing in the will limited the 
bequest only to property owned at the 
husband’s death. Wallace v. Turriff, Tex. 
Civ. App., 531 S.W.2d 692, 93 B.L.J. 735. 


$1607. Construction and validity of the 
will. 
Maryland (1976) Where will of decedent's 
father stated that the remainder of a trust 
he created be distributed to those persons 
and corporations which decedent may 
expressly appoint by his will, a general 
residuary clause in decedent's will was 


not sufficient to exercise the power. Leidy 
Chemical Foundation, Inc. v. First Nat'l 
Bank of Md., Md. App., 351 A.2d 129, 93 
B.L.J. 981. 


New York (1975) Where a specific be- 
quest of personal property enumerating 
the articles bequeathed omitted dece- 
dent’s rare-book collection, said co‘lection 
passed under the residuary clause of the 
will. In re Estate of Jones, App. Div., 
379 N.Y.S.2d 55, 93 B.L.J. 980. 


New York (1975) Where, prior to his 
death, decedent changed a Totten trust 
account he created for the benefit of the 
petitioner by adding the respondent's 
name as cotrustee, and created a testa- 
mentary trust in respect to the Totten 
trust accounts, said Totten trusts were no 
longer valid inter vivos trusts. The court 
ordered the balance of the accounts to be 
paid to the executor and to be included 
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as assets of the estate. As such, they 
passed as part of a testamentary trust 
created by the will to be held in trust for 
the petitioner and did not belong to her 
absolutely. Matter of Estate of Wesolow- 
ski, Surr. Ct., Erie County, 372 N.Y.S.2d 
861, 93 B.L.J. 244. 


North Carolina (1976) Where decedent 
left his entire estate to his uncle, W.C. 
Thompson, for his life and at Thompson’s 
death one-half of the estate was to go to 
decedent’s nearest next of kin on his 
mother’s side, including the children of 
his two deceased uncles, and the other 
half was to go to his nearest next of kin 
on his father’s side, decedent manifested 
a clear intent to limit the interest re- 
ceived by Thompson to a life estate, even 
though he was obviously the nearest sur- 
viving relative on his father’s side. The 
court held that “next of kin” means “near- 
est of kin”—the nearest blood relations of 
the person designated. Without more, 
the term does not permit a representation. 
The fact that decedent provided in his 
will for representation on his mother’s 
side did not manifest an intention to do 
the same on his father’s side. The intent 
of the will was clear that following the 
life tenant’s death, one-half of the estate 
would go to decedent’s paternal nearest 
kin whoever that might be and the other 
half would go to the nearest maternal 
relative, but the doctrine of representa- 
tion would apply to the children of the 
two deceased maternal uncles. Pritchett 
v. Thompson, N.C. App., 221 S.E.2d 757, 
93 B.LJ. 733. 


South Dakota (1975) Court held that tes- 
tator’s collateral heirs, such as brothers, 
sisters, nieces, and nephews, were not 
considered as natural objects of his 
bounty, notwithstanding they would take 
by intestacy. Thus, testator’s brother and 
sisters, contesting his will in which the 
entire estate was left to a nephew, had no 
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greater claim to the estate than the bene- 
ficiary, and were not entitled to the pre- 
sumption of undue influence. Nor did the 
fact that testator kept will a secret raise 
a presumption of undue influence so as 
to place burden of overcoming the pre- 
sumption on the proponent nephew. In re 
Estate of Fleege, 230 N.W.2d 230, 93 
B.L.J. 110. 


Texas (1975) Where some evidence ex- 
isted that appellant was the lawful grand- 
daughter of testatrix and thus entitled to 
a share of her estate, trial court erred in 
finding that appellant was not a proper 
beneficiary. Wood v. Paulus, Tex. Civ. 
App., 524 S.W.2d 749, 93 B.LJ. 109. 


Washington (1975) The court held that 
testatrix’s will as a whole evidenced her 
intent to have the residuary pass to the 
heirs of the residuary beneficiary who pre- 
deceased testatrix. The will left the resi- 
due of testatrix’s estate to her stepdaugh- 
ter “to hold the same unto herself and 
her heirs forever.” The will made no men- 
tion of any of testatrix’s heirs at law, all 
of whom were collateral. The court noted 
that there is a presumption in favor of 
testacy which is stronger where the lan- 
guage of a residuary clause is in question. 
That testatrix was aware of the possibility 
that her stepdaughter, who was the exec- 
utrix, might predecease her was evidenced 
by the fact that she provided for an al- 
ternate executor in the will. Also, the 
court observed that the specific bequest 
in the will was expressly contingent on 
the beneficiary surviving the testatrix, 
whereas the bequest to the stepdaughter 
was not. The court concluded that tes- 
tatrix’s heirs at law had no claim to her 
estate. In re Estate of Griffen, 543 P.2d 
245, 93 B.L.J. 610. 


§1607.4. Undue influence. 

Colorado (1974) Where appellant, seeking 
to uphold gift to her, came forward with 
evidence to rebut the presumption of un- 


due influence which arose from her con- 
fidential relationship with the donor, the 
presumption disappeared and the con- 
testing party had the burden of proving 
undue influence. Court found no undue 
influence on the part of the appellant. It 
also held that donor had sufficient mental 
capacity to make the gift. The fact that 
donor was elderly and in ill health was 
insufficient to render her incompetent to 
make a valid gift. Columbia Sav. & Loan 
Ass'n v. Carpenter, Col. App., 521 P.2d 
1299, 93 B.L.J. 111. 


South Carolina (1976) A contestant has 
the burden of proving undue influence. 
A mere showing of opportunity and even 
of motive dees not justify submission of 
the issue of undue influence to the jury 
unless additional evidence that such in- 
fluence was actually utilized exists. Mock 
v. Dowling, 222 S.E.2d 733, 93 B.L.J. 977. 


Wisconsin (1976) To void a will for undue 
influence, opponents must show the sus- 
ceptibility of the testatrix, the opportunity 
of the person charged with unduly influ- 
encing the decedent, disposition by such 
person to procure an improper favor 
for himself on another, and a “coveted 
result” meaning a result caused by the 
effect of such undue influence. In re Es- 
tate of Christen, 239 N.W.2d 528, 93 
B.L.J. 1073. 


§1607.5. Rule against perpetuities. 

U.S. Court of Appeals, D.C. Cir. (1975) 
Will which contained a savings clause in 
regard to the rule against perpetuities was 
valid. In re Estate of Burrough, 521 F.2d 
277, 93 B.L.J. 112. 


§1607.6. Ademption of devise. 

New York (1975) Where testator in his 
will devised to his two brothers and his 
surviving spouse a one-third interest each 
in real propety and, subsequently, con- 
veyed the same property to himself and 
his two brothers as tenants in common, 
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the two lifetime transfers of one-third in- 
terests to the brothers impliedly adeemed 
the specific devise to them in the will. 
The surviving spouse was entitled to the 
entire one-third interest of which testator 
died possessing. It was not testator’s in- 
tention to have his remaining one-third 
interest divided among his devisees — 
which would result in his spouse receiving 
only a one-ninth share of the property. 
An ademption results where a testator 
gives to the devisee named in his will the 
specific legacy devised by him during his 
lifetime. The lifetime conveyance by 
testator wholly divested the two brothers 
of their interest in the property and acted 
as a revocation of their share of the dis- 
position by will. (N.Y. Estate, Powers & 
Trusts § 3-4.3); Will of Trombe, Albany 
Co. Surr. Ct., 374 N.Y.S.2d 963, 93 B.L.J. 
610. 


§1608. Construction and validity of wills 
—Provisions creating trusts. 
Missouri (1975) Where will created a 


trust for the purpose of paying annuities 


to named beneficiaries and the last sur- 
viving beneficiary relinquished all his 
rights to his annuity, the trust was termi- 
nated and the corpus distributed to the 
descendants of the named remaindermen 
who were all dead. Cavers v. St. Louis 
Union Trust Co., Mo. App., 531 S.W.2d 
526, 93 B.L.J. 736. 


§1608.1. Resulting trust. 

Maine (1975) Where settlor created a 
trust from which his ex-wife was to re- 
ceive $2,500 quarterly and no provision 
was made for the distribution of income 
in excess of that amount, such income re- 
verted to the settlor or his heirs under a 
resulting trust. Canal Nat'l Bank v. Noyes, 
348 A.2d 232, 93 B.L.J. 611. 


$1610. Codicil. 
New York (1976) A codicil to be valid 
must be published as required by law, 
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that is to say, the testator must have 
knowledge of the instrument and must 
make it known to the attesting witness 
that the instrument is of a testamentary 
character. In re Will of Sheehan, App. 
Div., 4th Dep't, 378 N.Y.S.2d 141, 93 
B.L.J. 733. 


81611. Disposition of property. 

Illinois (1875) Where will devised prop- 
erty to city as a site for a hospital, pro- 
vided it accepted the devise within one 
year of the testator’s death, the building 
of the hospital within a reasonable time 
after decedent’s death was not a condition 
precedent to the vesting of the city’s inter- 
est. Southern Ill. Conference of the Meth- 
odist Church v. City of Edwardsville, Ill. 
App., 342 N.E.2d 315, 93 B.L.J. 1069. 


Montana (1976) Statute providing that a 
married woman cannot execute a will de- 
priving her husband of more than two- 
thirds of her property without his written 
consent was not discriminatory. Montana 
law states that a married woman’s will 
shall not, without the written consent of 
her husband, operate to deprive him of 
more than two-thirds of her real and per- 
sonal property. (Mont. Rev. Code § 91- 
3801 (1941).) This section does not stand 
alone, but rather imposes on married 
women a restriction reciprocal to that 
placed on men in other sections of the 
Code. The section must be read in con- 
junction with the dower and elective 
share statutes. Read as such, it does not 
discriminate against women. In re Estate 
of Kujath, 545 P.2d 662, 93 B.L.J. 983. 


Virginia (1976) Where testatrix be- 
queathed property to her brother “to use 
as he sees fit,” the brother had a life es- 
tate in the property and not a fee simple 
absolute. The word use does not import 
any power of disposition of the corpus. 
Nothing in the will indicated that testatrix 
intended her brother to have more than 
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a life estate. She did not give him the 
right to sell, mortgage, or dispose of the 
property as he saw fit. He had only the 
right to use it. The will also provided 
that “what ever is left” after the brother’s 
death should go to two named benefi- 
ciaries. The court held this to be a valid 
remainder provision. It did not interpret 
the phrase “what ever is left” as indicating 
that the brother had theretofore been 
given the complete right of disposition. 
Walker v. Clements, 221 S.E.2d 138, 93 
B.L.J. 855. 


81613.4. Adopted children. 
Massachusetts (1975) Where will provided 
that one-half of annual income of trust 
was to be distributed to the issue of tes- 
tator’s daughter, Pauline, and Pauline’s 
only issue was an adopted daughter, the 
adopted issue could not take because it 
did not appear plainly in the will that 
testator intended to include adopted chil- 
dren as beneficiaries. Davis v. Hannam, 
Mass. Sup. Jud. Ct., 336 N.E.2d 858, 93 
B.L.J. 477. 


Missouri (1975) Trust agreement provid- 
ing income for “natural and adopted chil- 
dren” of settlor’s son did not include the 
son’s child who had been adopted by a 
third party after his parents’ divorce. 
Commerce Trust Co. v. Duden, Mo. App., 
523 S.W.2d 97, 93 B.L.J. 111. 


§1613.8. Illegitimate children. 

Illinois (1$75‘ Court held that an ac- 
knowledged ‘zgitimate child could not 
inherit from her father who died intestate. 
Statute which allowed illegitimate chil- 
dren to inherit from their mothers but 
which precluded inheritance from the es- 
tate of their intestate fathers was not 
violative of the federal and state consti- 
tutional provisions guaranteeing equal 
protection and due proces. In re Estate 
of Karas, 329 N.E.2d 234, 93 B.L.J. 109. 


$1617. Verbal agreement to make be- 
quest. 

Michigan (1975) A decedent's oral con- 
tract promised to give the proceeds of an 
insurance policy and certain realty to 
plaintiff in return for services rendered 
is enforceable. The close relationship of 
the parties did not defeat recovery merely 
because the agreement was expressed in 
the imperfect language of the home rather 
than by formal words. The purpose of 
decedent’s promise was to provide finan- 
cial security for plaintiff and he must have 
intended that the property be conveyed 
free and clear of the mortgage. Leaven- 
worth v. Michigan Nat'l Bank, Mich. 
App., 229 N.W.2d 429, 93 B.L.J. 980. 


Nebraska (1976) Court recognized an 
oral contract between plaintiff and dece- 
dent whereby decedent would leave one- 
half of his estate plus 80 acres to plaintiff 
for services rendered. At the time plaintiff 
started doing numerous services for de- 
cedent, the latter executed a will leaving 
plaintiff one-half of his estate plus 80 
acres. A later will changed the executor 
but still bequeathed one-half of the estate 
to plaintiff. Decedent then executed two 
more wills, leaving plaintiff one-third of 
the estate and nothing, respectively. The 
court found that plaintiff had carried out 
his part of the contractual bargain with 
decedent. Oral contracts to transfer realty 
by will for personal services may be shown 
by parol proofs and proof of execution of 
a will which was subsequently destroyed 
or changed where the personal services 
were freely performed and accepted. The 
court held that plaintiff had maintained 
his burden of showing that he had per- 
formed the contract and that he was now 
entitled to the benefits. A binding oral 
contract existed. Dunmire v. Cool, 237 
N.W.2d 636, 93 B.L.J. 734. 


New York (1976) Plaintiff was entitled to 
compensation from decedent's estate 
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based on an oral contract between the 
parties whereby decedent promised to 
compensate plaintiff for services rendered 
to him. Plaintiff cared for decedent from 
1951 until 1971 when he died. The jury 
was charged to consider only the time 
from December 1965 until December 
1971 in reaching an award of damages 
because of the six-year statute of limita- 
tions on contract actions. The court held 
this action was not barred by the statute 
of frauds because the agreement was not 
for a set term or for the remainder of de- 
cedent’s life. It was a contract terminable 
at will, and it could have been performed 
within one year. Dombroski v. Somers, 
App. Div., 3d Dep’t, 378 N.Y.S.2d 825, 93 
B.L.J. 616. 


Texas (1975) Where remainder interest of 
decedent’s son was contingent on his 
being alive at the time of her death and 
the son predeceased her, the son’s re- 
mainder interest was defeated and his 
widow took nothing. Stover v. Seitz, Tex. 
Civ. App., 527 $.W.2d 829, 93 B.L.J. 365. 


Written to make 


bequest. 

Florida (1976) Antenuptial agreements 
are contracts in nature and should be 
construed in the same manner as other 
types of contracts. Also, a person may 
make a valid contract to leave his prop- 
erty at his death by will and the donee 
beneficiary has the right to compel a 
promissor to fulfill such a contractual ob- 
ligation. In re Estate of Rosenstein, Fla. 
App., 326 So. 2d 239, 93 B.L.J. 982. 


§1617.1. agreement 


§1617.5. Lapsed legacies. 

Florida (1976) Decedent's promise in a 
letter to her nephew to leave him 80 per- 
cent of her estate was not enforceable 
because it did not conform to Florida law, 
which provides that no agreement to 
make a will shall be binding or enforce- 
able unless such agreement is in writing 
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and signed in the presence of two sub- 
scribing witnesses. First Gulf Beach Bank 
& Trust Co. v. Grubaugh, Dist. Ct. App., 
830 So. 2d 205, 93 B.L.J. 1072. 


§1617.6. Practice and procedure in pro- 
bate. 

Georgia (1975) Under Georgia law, a pro- 
pounder of a will who applied for tempo- 
rary letters of administration was required 
to use reasonable diligence in ascertaining 
whether any heirs-at-law existed. Heirs- 
at-law are entitled to personal service if 
they reside in the state and are known. 
(Ga. Code Ann. §§ 113-602, 113-607.) 
Here, the propounder made no effort to 
find testatrix’s heirs and served them by 
publication. It developed subsequently 
that testatrix had nine heirs-at-law, and 
two of them who were residents of 
Georgia brought this action seeking to 
have the order of probate canceled and 
to have the propounder enjoined from 
acting as temporary administratrix. The 
court held that the legislature intended 
that before a propounder might correctly 
state that the heirs were unknown, he 
must have exercised at least some reason- 
able diligence in ascertaining the heirs 
and may not simply rely on his personal 
knowledge without reasonable inquiry. 
The propounder here made no such effort. 
Since the heirs were not properly served, 
the probate was void. Oakley v. Ander- 
son, 221 S.E.2d 31, 93 B.L.J. 735. 


Illinois (1975) Widow’s petition to reopen 
husband’s estate was granted where her 
interest was a matter of statutory right 
and was not a claim within the meaning 
of a statute barring claims not filed within 
seven months from issuance of letters 
testamentary in an estate which has been 
inventoried within seven months from is- 
suance of letters. In re Estate of Pollack, 
Ill. App., 329 N.E.2d 553, 93 B.L.J. 243. 


Kansas (1975) The burden of establishing 
that the decedent was incompetent at the 
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time his will was executed was upon the 
contestants. The executor must exercise 
due diligence in locating the heirs-at-law 
and giving notice to them. In re Estate 
of Barnes, 543 P.2d 1004, 93 B.L.J. 615. 


Mississippi (1975) It was proper to pro- 
bate a will in Mississippi and pay estate 
taxes out of the residuary in accordance 
with Mississippi law even though testatrix 
died domiciled in Arkansas. Estate of 
Torian v. First Nat'l Bank of Memphis, 
321 So. 2d 287, 93 B.L.J. 478. 


New York (1975) Plaintiff could not bring 
an action in the Supreme Court challeng- 
ing an order of the surrogate’s court re- 
moving her as administratrix, appointing 
decedent's daughter as administratrix de 
bonis non, and directing a turnover of the 
money and property in question to the 
daughter. Such an action constituted a 
collateral attack on the prior orders of 
the surrogate’s court and was barred by 
statute. (N.Y. Surr. Ct. Pro. Ann. § 204.) 
Plaintiffs proper course of action was to 


move in the surrogate’s court to open her 
default if she desired to challenge the 
disposition of the estate assets. Matus v. 
East N.Y. Sav. Bank, App. Div., 2d Dep't, 
377 N.Y.S.2d 515, 93 B.L.J. 612. 


New York (1976) Proponents established 
a prima facia case of testamentary ca- 
pacity; however, when the contestants 
produced evidence to the contrary, in the 
absence of further evidence supporting 
proponents’ contentions, a question of fact 
existed for the jury to decide. Sufficient 
conflicting evidence was developed to 
warrant submitting the issue of decedent's 
testamentary capacity to execute a valid 
will to the jury. Decedent was an elderly 
man suffering from senility. The propo- 
nents claimed he executed the will in a 
lucid moment. The jury found that dece- 
dent lacked testamentary capacity to make 
a will. In re Will of Kaplan, App. Div., 


3d Dep't, 378 N.Y.S.2d 105, 93 B.L.J. 734. 
Texas (1975) In a will contest where pro- 
ponent-wife died during the proceedings, 
it was proper to substitute her executor 
as a party. Decedent and his wife ex- 
ecuted a joint reciprocal will by which 
the survivor of them was to receive all 
the estate owned by either or both of 
them. Decendent’s sons from a previous 
marriage contested the will. They argued 
that after the widow died, the benefi- 
ciaries of her will were indispensable 
parties to this suit. The court held that 
devisees of a deceased proponent are not 
indispensable parties. It is only devisees 
and other persons named in the will being 
contested and the heirs at law of the de- 
cedent whose will is disputed who are in- 
dispensable parties. (Tex. Probate Code 
§ 93.) The contestants claimed that the 
wife alone, without the decedent's knowl- 
edge, had executed another will which 
revoked the joint will. The court held 
there was not sufficient evidence of the 
circumstances surrounding the execution 
of another will by the wife to amount to 
a revocation of decedent's will. Glover 
v. Landes, Cir. Ct. of App., 530 S.W.2d 
910, 93 B.L.J. 1069. 


West Virginia (1975) Beneficiaries were 
not estopped from contesting will because 
they had received benefits from it where 
they never cashed cashier's checks sent to 
them as part of bequests. The circum- 
stances surrounding the receipt of the 
cashier's checks were not such as to es- 
tablish the preconditions for estoppel. The 
fact that the beneficiaries signed regis- 
tered mail receipts did not mean they had 
accepted the checks. Any presumption of 
acceptance was rebutted by the fact that 
the contestants never acted in any way 
inconsistent with their desire to refuse 
acceptance. They instituted the action 
contesting the will within ten to twenty 
days after receiving the checks. They 
never cashed the checks nor received any 
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immediate benefits from the will. Nor did to change their position in reliance on the 
the contestants inflict injustice on any contestants acts. Tennant v. Satterfield, 


other legatee or devisee or cause anyone 216 S.E.2d 229, 93 B.L.J. 243. 


Fudging the Figures 

“Take New York City first. As part of a restructuring 
package at the end of last year, banks reduced the coupon 
on part of their bond holdings from 9 percent to 6 percent. 
If 9 percent is the appropriate coupon, the bonds are now 
“worth” 15-20 percent less to the banks than their book 
value—even less if the banks actually had to sell their bonds. 
They would be lucky to find takers at a yield of 12 percent 
which would imply writing down the book value by half. 
Yet the banks are still carrying New York City debts at book 
value. ... 

“Effective argument, questionable logic. The bankers are 
arguing that accountants should fudge the figures to prop up 
the financial system. They are disingenuous about their stan- 
dards of disclosure, which are much improved, better than 
almost anywhere else in the world, but hardly perfect. And 
they are burying their heads in the sand if they refuse to 
recognize that the FASB is raising realistic issues, however 
uncomfortable.” 

The Economist 
July 31, 1976 
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